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Surveyor General George W. Julian: Reformer or Colonial Bureaucrat? 
By MARK SCHILLER 

 
Known as “Old Malaria” throughout the New Mexico Territory because of his reputation 

for belligerence and misanthropy, George W. Julian, Surveyor General of the Territory from 
1885-1889, is one of the central figures in the longstanding controversy regarding the probity of 
many of the adjudications of Spanish and Mexican land grants in New Mexico by the federal 
government. The government’s official position on Julian’s tenure as Surveyor General, as 
outlined in the General Accounting Office’s 2004 Report to the New Mexico Congressional 
delegation states: “President Grover Cleveland led a change in administrations . . . in 1885, and 
to address . . . allegations of fraud and corruption and reform the land grant confirmation process, 
he appointed George Washington Julian as the new Surveyor General the same year.” The 
Report goes on to state that as a result of Julian’s appointment the “investigation of land grant 
claims became more rigorous.”1  

While no comprehensive study of Julian’s tenure as Surveyor General has yet been 
undertaken, historians have been divided in their opinion as to whether he actually enacted 
reform of the adjudication process that resulted in valid grants being confirmed to their 
legitimate owners to the extent to which they were granted, or merely waged a campaign on land 
speculators and grant heirs who, he believed, were monopolizing what the government 
considered part of the public domain. In his January 13, 2007 “Trail Dust” column in the Santa 
Fe New Mexican, historian Marc Simmons calls Julian “a straight shooting and dedicated 
reformer.” Historian Malcolm Ebright, on the other hand, suggests that “ . . . his zeal to correct 
the abuses of land grant adjudication under the surveyor general system led him [Julian] to an 
overly critical questioning of many perfectly valid grants.”2 Historian Victor Westphall notes, “It 
is apparent that, while Julian exhibited an understanding of the Spanish system of land tenure, he 
was in sympathy with it only if the amount granted was not too large.”3 He goes on to say, 
“Julian’s ideas concerning the enlargement of legitimate grant boundaries were undoubtedly 
erroneous in some instances . . .”4   
                                                
1 June 2004 report by the federal government’s General Accounting Office entitled, “Treaty of Guadalupe Hidalgo, Findings and 
Possible Options Regarding Longstanding Community Land Grant Claims in New Mexico”, GAO-04-59, 74-75. 
 
2 Malcolm Ebright, Land Grants and Lawsuits in Northern New Mexico (Albuquerque: University of New Mexico Press, 1994), 
44. 
 
3 Victor Westphall, Mercedes Reales, Hispanic Land Grants of the Upper Rio Grande Region, (Albuquerque: University of New 
Mexico Press, 1983), 134. I discuss and dispute Westphall’s claim that “. . . Julian exhibited an understanding of the Spanish 
system of land tenure . . .” in the course of this article. 
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The purpose of this paper is to investigate whether Julian was, in fact, a dedicated 
reformer who acted justly in his recommendations regarding confirmation of the grants he 
reviewed that were previously recommended for confirmation by his predecessors, or actually a 
colonial bureaucrat bent upon keeping as much land in the public domain as possible. By closely 
investigating the allegations Julian made against what he believed were the most egregious 
examples of land fraud in his major public statement on the situation, “Land Stealing in New 
Mexico” in the July 1887 issue of what was then the United States’ preeminent periodical, The 
North American Review, I propose to find an answer to that question.5 

Before critiquing Julian’s investigations of these grants, however, I believe it is important 
to examine his background and how he came to be chosen as Surveyor General. Julian was born 
in 1817 in Centreville, Indiana, the fourth of six children of Issac and Rebecca Julian, both 
Quakers, of French and German extraction respectively, whose families had migrated to Indiana 
along with many other Quakers in the early nineteenth century. Issac embarked on a modestly 
successful political career beginning as a justice of the peace and succeeding to county 
commissioner, town trustee, and culminating in 1822 with his election to the state legislature. As 
fate would have it, however, Issac, along with George’s younger brother Henry, died in 1823 
leaving Rebecca to raise five children on her own. This was decisive, as Rebecca Julian’s 
German Quakerism included a strong Calvinist streak that would powerfully influence George’s 
personality.6 

According to his biographer, Patrick W. Riddleberger, “ . . . as a very young man a habit 
of contentiousness developed in Julian. He had left his job [as a surveyor] on the Whitewater 
Canal in a huff after a disagreement with his employer; as a teacher, although he proved himself 
a good disciplinarian, he did not enjoy amicable relations with his students; later a conflict with 
his brother Jacob would bring the dissolution of their law partnership. And controversy would 
characterize Julian’s political career from beginning to end.”7  

Having trained as a lawyer, Julian began his political career in 1845 as an Indiana state 
assemblyman representing the conservative Whig party. Julian’s political and religious 
convictions, however, led him to break with the Whigs over the issue of slavery and how its 
spread into the western states could threaten free white labor and northern business interests. 
Thus, he became a member of a short-lived but important third party, the Free Soilers, and won 
                                                
4 Ibid, chapter 7, footnote 28. 
5 Throughout his career Julian continually took his political arguments to the public, via newspapers and periodicals, in an effort 
to win support for his often contentious positions. 
 
6 Partick W. Riddleberger, George, W. Julian, Radical Republican, (Indiana Historical Bureau, 1966), 1-9. 
 
7  Ibid, 21. 
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election to the United States Congress along with fifteen other Free Soilers in 1848. According to 
historian William Appleman Williams, the Free Soil Party, mostly composed of anti-slavery, 
pro-expansionist members of the Whig and Democratic parties from the northeast,  “ . . .  
campaigned vigorously under the banner of ‘Free Trade, Free Labor, Free Speech, and Free 
Men.’ The party offered internal improvements, free homesteads, and tariff protection along with 
denunciation of southern slave leaders. It thus defined laissez faire in terms that excluded the 
south.”8 

In point of fact, the anti-slavery component of the Free Soil Party platform was tied to the 
Jeffersonian notion of populating the west with an army of Anglo yeoman farmers and was 
careful in distinguishing itself from the clearly more radical abolitionist movement. In an 1851 
speech before the House of Representatives Julian declared: “Donate the land lying within our 
territories, in limited plantations, to actual settlers whose interest and necessity it will be to 
cultivate the soil with their own hands, and it will become a far more formidable barrier against 
the introduction of slavery than Mr. Webster’s ‘ordinance of nature,’ or even the celebrated 
ordinance of Jefferson. Slavery only thrives on extensive estates. In a country cut up into small 
farms, occupied by as many independent proprietors who live by their own toil, it would be 
impossible–there would be no room for it. Should the bill now under discussion [The Homestead 
Act] become a law, the poor white [emphasis added] laborers of the South, as well as of the 
North, will flock to our territories; labor will become common and respectable; our democratic 
theory of equality will be realized . . . and thus physical and moral causes will combine in 
excluding slavery forever from the soil. The freedom of the public lands is therefore an anti-
slavery measure.”9   

Commenting on this speech in his book, Virgin Land, Henry Nash Smith states: “Julian 
was right. Although the demand for a more liberal land policy had originally nothing to do with 
the slavery question, and although supporters of the Homestead Bill could be quite indifferent to 
the rights of the Negro, the image of the yeoman with which the farmers of the Northwest 
identified themselves was a free-soil symbol. The classless society of the fee-simple empire had 
no place for the Negro. If in this respect it was deficient in moral grandeur, it at least excluded 
slavery from its vision of the future.”10 

William Appleman Williams takes this analysis a step further suggesting, “Labor’s 
acceptance of the free-land or frontier thesis of prosperity and democracy established the basic 

                                                
8 William Appleman Williams, The Contours of American Histrory, (New York: W.W. Norton & Company, 1988), 281. 
 
9 Congressional Globe, 31st Congress, 2nd Session, January 29, 1851, Appendix, 136.  
 
10 Henry Nash Smith, Virgin Land, (New York, Vintage Books, 1950), 199-200. 
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foundation for an alliance with the expansionists of the west.” He goes on to note that along with 
cultivating the labor vote, the Free Soil Party “Attract[ed] some upper-class conservatives who 
were also integrating their economic, political, and religious morality into an antislavery, pro-
business outlook . . .” 11 So, while Julian’s anti-slavery sentiments were not entirely devoid of 
humanist belief, their primary motive was to promote white Anglo-Saxon business and 
agriculture interests through expansionism.  

Julian remained with the Free Soil Party whose popular support waned with the passage 
of the Compromise of 1850, which admitted California to the union as a non slave state and 
created the Territories of New Mexico and Utah with the provision that slavery within those 
Territories would be determined by popular vote (this provision repudiated the Wilmot Proviso, 
which would have forbidden slavery in all territories acquired from Mexico). As a result of the 
Compromise and Julian’s increasingly contentious relationship with Indiana anti-slavery 
Democrats who previously supported his candidacy, Julian was defeated in his bid for reelection 
in 1851. He remained a Free Soil stalwart nonetheless and was its vice presidential candidate in 
1852 alongside presidential candidate John P. Hale, but this election essentially marked the 
party’s demise when it received less than five percent of the popular vote.  

Julian returned to his law practice for the remainder of the decade (1852-1860) but 
continued to be active politically and, to his credit, also remained true to his anti-slavery ideals 
by outspokenly denouncing the Fugitive Slave Act that was part of the Compromise of 1850. 
This period was marked by great political unrest caused by the Kansas-Nebraska Act of 1854, 
which repealed the Missouri Compromise of 1820 that prohibited slavery above the latitude 36 
degrees 30 minutes in the territories included in the Louisiana Purchase. Although the Act was 
championed by the popular Illinois Democrat Stephen A. Douglas, reaction against it once again 
spawned a third party coalition of anti-slavery, pro-business members of the Whig, Democratic, 
and Free Soil parties in 1854 that evolved into the Republican Party. While making a strong 
showing in the northeast and northern midwest, John C. Frémont, the first Republican candidate 
for president was defeated in 1856. Learning from their mistakes, party leadership in 1860 
constructed, in the words of Julian’s biographer Patrick W. Riddleberger, a  “ . . . platform [that] 
was a masterpiece of expediency designed to draw the votes of as many northern groups as 
possible while offending none. The effect of the guiding hand of professional politicians was 
unmistakable. To attract the antislavery men there was a tribute to the spirit of the Declaration of 
Independence, . . . and a denial of the power of Congress or of territorial legislatures to legalize 
slavery in the territories. For those opposed to the extension of slavery but fearful of abolitionism 
there was the assertion that the states had the right to control their own domestic institutions. 

                                                
11 William Appleman Williams, op. cit., 280-281. 
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There were planks favoring a protective tariff and a transcontinental railroad, both designed to 
attract eastern business and industrial interests . . . . The homestead plank would lessen the 
objections of western Free Soilers to those concessions to the East. This platform and the 
nomination of Abraham Lincoln—an ‘available’ candidate from a pivotal western state—made it 
apparent that a Republican victory in 1860 would be a fusion victory.”12 Although Julian 
continuously claimed the moral high ground in his 1860 congressional campaign, political 
expediency of this sort would continue to mark his career.   

Not surprisingly, the Indiana Republican party feared Julian’s vehement anti-slavery 
stance would threaten the party’s chances in state elections, and many party hacks opposed his 
nomination for House of Representatives. However, the fifth district, in which he was running, 
was predominantly anti-slavery and Julian won substantial victories in both the primary and the 
election.13 Nevertheless, he was involved in numerous internecine battles, most importantly his 
opposition to Indiana Republican Caleb B. Smith’s appointment by Lincoln as Secretary of the 
Interior. Ironically, Julian’s accusations regarding Smith’s incompetency were vigorously 
countered by Julian’s own brother, Jacob, whose position was strongly supported by one of 
Indiana’s leading newspaper, the Indiana Journal. His opposition to other Indiana Republicans’ 
national appointments led to more acrimony within the party, and in one case Julian was severely 
beaten by members of his own party. Julian’s biographer suggests that these confrontations “ . . . 
typif[y] a persistent Julian penchant for personal combativeness. It is difficult to find a period in 
his life when he was not engaged in a controversy with somebody, and Julian was often 
responsible for publicizing these quarrels.”14 Both his combativeness and his tendency to go to 
the press with hyperbolized accounts of his complaints would characterize Julian’s tenure in 
New Mexico. 

Interestingly, when Julian first returned to Washington in 1860 he disdainfully denounced 
the rapacious gang of office seekers “ . . . searching for a fat place, at the pay of Consulships, 
Indian Offices, Surveyorships, Clerkships, &c., &c., . . .” as patronage from the newly elected 
Republican party.15 Julian would find himself among these predators some twenty-five years 
later when he was able, through much political manipulation, to secure the Surveyor Generalship 
of New Mexico from a newly elected Democratic administration. 

                                                
12 Patrick W. Riddleberger, op. cit., 130. 
 
13 Ibid, 132-134. 
 
14 Ibid, 138-140. 
 
15 Ibid, 141. 
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Although Julian was considered a “radical” in the Republican Party with regard to 
slavery, during the Civil War he supported the clearly racist party program to colonize 
emancipated slaves in Central America rather than grant them United States citizenship. In a 
lengthy speech before Congress on January 14, 1862, Julian stated: “Colonization is one of the 
great tidal forces of modern civilization, and the enslaved races can scarcely escape the appeal it 
will make to their approving judgment. Hayti [sic], near our shores, stretches forth her hands to 
welcome them to happy homes among a kindred people, where they can enjoy the blessing of 
equal rights.”16 

Julian remained in Congress throughout the decade (1860-1870) criticizing the 
administration of the war, advocating a draconian settlement with the secessionist states, and 
helping draft the Homestead Act. I’ll briefly examine each of these issues individually. 

With regard to the way in which the Union forces were deployed, Julian blamed their 
initial defeats on his assertion that there were “ . . . many avowed secessionists and Democrats in 
the military and other sensitive government posts . . . .” who sabotaged the army’s strategy. 
Julian’s biographer suggests this position “ . . .  indicates a stubborn refusal to face facts.”17 

Concerning post war reconstruction in the south Julian stated: “Let us convert the rebel 
states into conquered provinces, remanding them to the status of mere Territories and governing 
them as such in our discretion.”18 Following the Civil War, he also advocated the speedy trial 
and execution of both Jefferson Davis and Robert E. Lee.19  

His proposal that the government reduce the secessionist states to “mere Territories” also 
dovetailed nicely with his support of the Homestead Act, which he envisioned would transform 
the enormous plantations of the south into settlements of small independent farmers. This vision 
also complimented his expansionist notions of populating the west with an army of Jeffersonian 
yeoman farmers, which he believed would be both politically expedient and morally redemptive. 
Julian’s Calvinist streak was clearly evidenced in regard to this issue by a speech he gave before 
Congress during the debate over passage of the Homestead Act in which he stated: “The life of a 
farmer is peculiarly favorable to virtue; and both individuals and communities are generally 
happy in proportion as they are virtuous. His manners are simple and his nature unsophisticated. 
If not oppressed by other interests, he generally possesses an abundance without the drawback of 

                                                
16 Congresssional Globe, 37th Congress, 2nd Session, January 14, 1862, 332. 
 
17 Riddleberger, op.cit., 148.  
 
18 Congressional Globe, 37th Congress, 2nd Session, January 14, 1862, 329. 
 
19 Riddleberger, op. cit., 236. 
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luxury. His life does not impose excessive toil, and yet it discourages idleness. The farmer lives 
in rustic plenty, remote from the contagion of popular vices, and enjoys, in their greatest fruition, 
the blessings of health and contentment.” 20 

Although Julian promoted himself as a “radical reformer” proclaiming “The rights of 
man are sacred, whether trampled down by Southern slave-drivers, the monopolists of the soil, 
the grinding power of corporate wealth, the legalized robbery of a protective tariff, or the power 
of concentrated capital in alliance with labor saving machinery . . . .”21, his actions often 
contradicted his rhetoric. Not only did he invest in railroad stocks and bonds, whose 
monopolization of the public domain at the homesteaders’ expense he outspokenly condemned, 
but, according to his biographer, once the slavery question was settled by emancipation, he “ . . . 
displayed little concern for the problems of the freedman. His letters contain no reference to the 
Negro’s social or economic condition. Indeed, the only reference to Negroes in his sojourn in the 
deep South was to describe the woeful lack of intelligence of the two who served on the 
returning board . . . .”22 These are just two of many instances in which his actions contradicted 
his words and his critics often characterized him as an opportunist, a disorganizer, and a 
misanthrope. The Indianapolis Journal suggested he had “ . . . the temper of a hedgehog, the 
adhesiveness of a barnacle, the vanity of a peacock, the vindictiveness of a Corsican, the 
hypocrisy of Aminadab Sleek23 and the duplicity of the devil.”24 

More importantly, for the purposes of this paper, Julian promoted himself as the keeper 
of the public domain. However, the main piece of legislation with which he proposed to 
accomplish this failed to address the realities of western farming and ranching within a 
dramatically changing economy and a burgeoning populace. In the first place, the 160-acre plots 
allotted by the Homestead Act were totally inadequate for subsistence in the arid west. In the 
second, according to Riddleberger, “The failure of the Homestead Act . . . symbolize[d] 
economic change and the transfer of political power in the late nineteenth century. Between 

                                                
 
20  I31st Cong., 2nd Session. Congressional Globe, Appendix, p.137, 29 January 1851.  
 
21 Riddleberger, op. cit., 256. 
 
22 Riddleberberger, op. cit., 256 and 288. 
 
23 A character in the mid-nineteenth century play, The Serious Family, by William E. Burton. According to a contemporary 
review of the play found in David Rinear’s William E. Burton and Nineteenth\Century American Theatre, (University of 
Southern Illinois Press, 2004), 140, Aminadab Sleek was “ . . . the embodiment of wily villainy rescued from the utterly 
abhorrent by an atmosphere of burlesque.”  
 
24 Riddleberger, op. cit., 217. 
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1862, when the Homestead bill was passed, and 1890, the population of the United States 
increased by some thirty-two millions; but the number entries perfected under the Homestead 
Act was less than two million. During that period the railroads [which Julian outspokenly 
denounced as a scourge on the public domain] sold more land to settlers—at an average price of 
$5.00 per acre—than the settlers took up under the Homestead Act.” Meanwhile, land 
speculators, whom Julian also denounced as parasites upon the public domain, continued to 
monopolize vast portions of it by exploiting loopholes in the Homestead Act.25  

After five straight terms in the House of Representatives (1860-1870) Julian was defeated 
in the Republican primary for his district. He clearly felt he had been betrayed by his constituents 
but vowed he would return to Congress in 1872.26 In the meantime, he returned to his law 
practice, which because of his experience on the House Committee on Public Lands, focused 
primarily on land issues.  

Having already transformed himself from a conservative Whig to a “radical” Republican, 
Julian once again changed his political identity to the more conciliatory branch of the Republican 
Party known as “liberal.” According to his biographer, “As the nominating convention [of 1872] 
approached, Julian’s political organ came out with articles designed to ameliorate the damage of 
his recent criticism of the Republican Party. The Radical [his brother Jacob’s newspaper] now 
stressed his criticism of the Democratic Party, an indication that the ‘New Departure’ was not so 
imperative that it could not be jettisoned if political expedience demanded it.”27 Julian’s name, 
however, failed to even be presented to the nominating committee and “liberal” candidates 
throughout the Republican Party were soundly defeated. Thus the chameleon-like Julian once 
again changed face and in 1876 became a member of the Democratic Party, which he had been 
outspoken in denouncing since 1854. 

As a Democrat Julian became deeply involved in the presidential election of 1876, 
universally acknowledged as one of the most corrupt of all time. Samuel J. Tilden, the 
Democratic nominee, won the popular vote, although accusations of voter fraud that kept 
southern blacks and white Republicans from voting abounded. The electoral votes of Florida, 
Louisiana, and South Carolina were in dispute, however, and were ultimately awarded to the 
Republican nominee, Rutherford B. Hayes, in what came to be called “the Compromise of 
1877,” under whose covert terms the Democrats ceded the disputed electoral votes and the 
election to the Republicans in return for withdrawal of federal troops from the south, which 

                                                
25 Ibid, 240. 
 
26 Ibid, 260. 
 
27 Ibid, 266. 
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ended reconstruction and effectively ceded political power in the south to the Democrats. During 
the power struggle that preceded the “compromise” Julian delivered a speech in Indianapolis 
insisting Tilden was the duly elected President. Commenting on his speech in an editorial, the 
Cincinnati Commercial summarized the contradictory elements of Julian’s personality: “Into it 
[the speech] he poured all the gall of disappointment, all the bitterness of jealousy, all the hatred 
of envy, all the eloquence of abuse that could originate in the brain of one of the ablest, most 
brilliant, meanest and most malignant of men—a man whose nature is great and small, admirable 
and hateful, with the brain of a man and a statesman and the soul of a cynic and misanthrope—
one of the brightest, greatest, meanest of mankind.”28 

Also of particular significance for the purposes of this paper, Julian, in 1879, wrote an 
article for the Atlantic Monthly railing against the abuses of land speculators and the railways, 
abetted by government policy, in monopolizing the public domain at the expense of the small 
farmer. “The government thus became the plunderer of the people. It went into partnership with 
the speculator in cheating the pioneer and producer while robbing the national treasury . . . . 
Congress has abdicated the people’s sovereignty over a territory large enough for an empire in 
the interests of great corporations, and without any conditions or restrictions securing the rights 
of settlers.”29 It all of his public pronouncements as Surveyor General in New Mexico, and there 
were many, he would always promote himself as the crusading champion of the “landless poor.” 

During this same period (1873-1885) Julian and his extended family, to whom he lent 
money, experienced acute financial difficulties, and during the depression of 1873 Julian was 
forced by financial necessity to take a job in a loan office and collection agency. He also 
resumed his law career, once again specializing in land issues. More importantly, he became a 
paid political hack for the Democratic party making speeches urging the reconciliation of North 
and South, another telling indication of his character after having advocated severe punitive 
measures be adopted regarding the South during the Civil War and the period of reconstruction. 
When Grover Cleveland was elected President in 1885, following an almost uninterrupted string 
of Republicans since 1860 (the exception was Lincoln’s vice president, Democrat Andrew 
Johnson, who became p resident after Lincoln’s assassination and whom Julian worked 
vigorously to have impeached) Julian was destitute and joined the long line of Democratic party 
standard bearers seeking patronage jobs, a group, as I have already noted, he previously 
denounced as parasites.  

                                                
28 Ibid, 290. 
 
29 George. W. Julian, “Our Land Policy.” The Atlantic Monthly, March 1879, 325-337. 
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It is at this point Julian’s article, “Land Stealing in New Mexico,” begins its narrative. 
Not surprisingly, after what we have learned of his character and previous career, Julian’s article 
begins with an outright lie regarding how and under what circumstances he obtained the position 
of Surveyor General. Julian states in the opening paragraph of his polemic that he received a 
letter from President Cleveland, dated May 11, 1885, “ . . .  ask[ing] me if I would accept the 
office of Governor or Surveyor General of New Mexico, and cooperate with him in breaking up 
the ‘rings’ of that Territory, stating that he considered the latter position the most important of 
the two. The question was a complete surprise to me, and my strong inclination was to return a 
prompt answer in the negative. In view of advancing years and failing health, I had no desire to 
venture so far out on the frontier, and engage in a vexatious struggle with the organized roguery 
that had so long afflicted New Mexico. On conferring with intelligent friends on the subject, 
however, my impressions were modified, and after listening to their stories about the climate of 
Santa Fé and indulging in dreams of restored health, I finally answered the President in the 
affirmative.”30  

In point of fact Julian’s journal and letters to Cleveland and other high-ranking 
Democrats concerning a patronage appointment tell a very different story. On March 22 of 1885 
Julian wrote an unknown correspondent a letter found in the Papers of Grover Cleveland stating: 
“Without some position now, I shall be obliged . . . to end my life in a dismal scuffle for bread 
and butter for myself and children . . . .”31 

Apparently Julian had solicited and received letters of recommendation from former New 
York Governor and Democratic Presidential candidate Samuel J. Tilden and New York State 
Congressman Abram S. Hewitt for the post of Commissioner of the General Land Office in 
Washington D.C. However, the appointment of William A. J. Sparks to that office left Julian in 
dire circumstances. Another letter from Julian to an unknown correspondent also found in the 
Cleveland Papers states: “My defeat is very vexatious and humiliating, and nothing but financial 
necessity could have induced me, at my time of life, to join the army of office beggars In 
Washington. I am ashamed of it.”32  

Still hoping for an appointment in Washington, Julian was lukewarm in his response to 
Cleveland’s offer of a federal position in the New Mexico Territory saying, “As to New Mexico 
I had no thought of any position so far out on out frontiers and among so rough and 
                                                
30 George W. Julian, “Land Stealing in New Mexico,” The North American Review, July 1887, 17-31. 
 
31 Quoted in R. Hal Williams, “George W. Julian and Land Reform in New Mexico, 1885-1889, Agricultural History, Vo. 41, 
No. 1 January 1967, 73. 
 
32 Ibid. Julian made many more overtly racist comments regarding the population of New Mexico in the journal he kept during 
his tenure in New Mexico that I will touch upon in due course.  
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miscellaneous a population.”33 However, fearing he would not be considered for any other 
appointment, Julian’s subsequent letters to Cleveland became decidedly more solicitous. 
Assuming the Governorship of the New Mexico Territory was his for the taking he wrote 
Cleveland: “I think I could make myself useful in checking the . . . land monopoly in the 
territory, and especially so if the Surveyor General should be the right sort of man.”34 Having 
subsequently discovered that Edward G. Ross of Kansas had been appointed Governor of the 
New Mexico Territory in the interim, Julian wrote Cleveland back in great haste apologizing for 
his “impolitic diffidence” and imploring Cleveland to consider him for another appointment. 
When Cleveland offered the Surveyor Generalship position, Julian was quick to jump at it.35 

Cleveland had run on a platform of reform after sixteen straight years of Republican 
administrations marked by wholesale corruption and fraud. He was not a dedicated reformer, 
however. According to historian Henry F. Graff Cleveland practiced “ . . . a form of 
Jeffersonianism dedicated to small, mostly inert government aimed more at protecting business 
than promoting the substantial needs of the larger population . . . . Had it [the Democratic Party] 
been able to make itself the voice of the embattled rural folk and urban proletariat, it might have 
wooed them away from the Republican Party. Instead, the party chieftains allied themselves with 
the rising factory owners of the so-called New South and benefiting from the iron grip that these 
businessmen had on their section’s electorate, felt no impulse to befriend mill hands or freedmen 
working in the cotton fields.”36 Moreover, according to Graff, Cleveland was a racist, 37 as was a 
key member of his cabinet, Interior Secretary Lucius Q. C. Lamar, who oversaw the General 
Land Office and whom Graff refers to as a “white supremacist.”38 This prejudice, which Julian 
shared to a lesser extent, clearly affected the land grant adjudication process in New Mexico.  

Graff goes on to say that by and large Cleveland’s cabinet  “consisted of railroad and 
finance men”39, in other words, the group who benefited most from the corruption of the 
previous administrations.  
                                                
 
33 Riddleberger, op. cit., 301. 
34 Ibid. 
 
35 Ibid. 
 
36 Henry F. Graff, Grover Cleveland, (New York: Henry Holt and Company, 2002), 55.     
  
37 Ibid, 54. 
 
38 Ibid, 54 and 70. 
 
39 Ibid, 86. 
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In New Mexico that corruption consisted primarily of misappropriating Spanish and 
Mexican land grants from their legitimate Mexican owners by land speculators who were also, in 
some cases, able to obtain grossly exaggerated surveys approved by ignorant and corrupt 
Surveyors General. The two most notorious examples, both of which received much public 
notoriety, were the Maxwell grant, surveyed by one of the owner’s brothers and patented for 
1,714,764.94 acres, and the Sangre de Cristo grant, surveyed and patented for 998,780.46 acres. 
As a result of the scandal that ensued, Congress grew reluctant to act on the recommendations of 
the Surveyors General and fewer than twenty-five percent (forty six) of the 194 New Mexico 
Hispano land claims submitted to the Surveyors General were confirmed by Congress, despite 
the fact that 136 were recommended for confirmation and only 8 were rejected outright. 
Moreover, the vast majority of the claims that had been confirmed (thirty-seven) were acted 
upon between 1858 and 1860 and Congress did not confirm a single claim in New Mexico 
subsequent to 1879.  

Thus Cleveland was under a great deal of pressure from the public and Congress to break 
this log jam of unresolved land claims that was preventing new settlement in the Territory and 
the exploitation of valuable natural resources, by smashing the so-called “Santa Fe Ring,40” 
which was monopolizing much of the land that had been confirmed.  

Returning to Julian’s article, he went on to describe how the Office of the Surveyor 
General was originally formulated and gave a general history of his predecessors’ abuses of it. 
Julian’s version of this period suggested the Office of Surveyor General failed to attract 
competent men because “Official life in an old Mexican province, and in the midst of an alien 
race [emphasis added], offered few attractions to men of ambition and force. Moreover, the men 
who could be picked up for the work were exposed to very great trials. Their duties presupposed 
judicial training and an adequate knowledge of both Spanish and American law; but with one or 
two exceptions they were not lawyers at all, while they were clothed with the power to 
adjudicate the title to vast areas of land.”41 This, by and large, was true, and in fact at least three 
of Julian’s predecessors were land speculators themselves and held interests in grants they 
reviewed while in office.”42  

                                                
40 The “Santa Fe Ring” was a loose consortium of lawyers, land speculators, wealthy merchants, judges, both state and federal, 
most of the previous surveyors general and governors, and elite members of the Hispano community who, as well as engaging in 
land speculation, sometimes acted as shills within their own communities, convincing members to sell their shares in land grants 
well below market value.  
  
41 George W. Julian, “Land Stealing in New Mexico,” The North American Review, July 1887, 17-31. 
 
42 Surveyors General “ . . . T. Rush Spencer (1869-1872), James K. Proudfit (1872-1876), and Henry M. Atkinson (1876-1884)    
. . . each had land grant holdings while they were in office.” Ebright, op. cit., 41.  
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However, William Pelham, the first Surveyor General of New Mexico had written 
Congress in his first annual report of 1855, “the present law [the Act of 1854 creating the Office 
of the Surveyor General] has utterly failed to secure the object for which it was intended.”43 To 
which the Committee on Private Land Claims of the House of Representatives responded that it 
would never “ . . . be in the power hereafter of this House to make such an examination as will be 
entirely satisfactory . . . .”44 In other words, Congress, was complicit in the corruption associated 
with the confirmation of these land claims by failing, for over thirty years, to provide the 
oversight and funding necessary to enforce the legislation, which it had enacted and which was 
ostensibly meant to protect the interests of the legitimate grantees and their heirs as the United 
States government had promised to do in the Treaty of Guadalupe Hidalgo. Historian Roxanne 
Dunbar Ortiz asserts, “When land monopolists [members of the notorious Santa Fe Ring] 
overreached themselves, the government stepped in, not to protect the property interests of the 
Spanish and Mexican grantees under the Treaty [of Guadalupe Hidalgo], but rather to protect its 
own interest in maintaining control over the public domain. An integral part of the development 
of capitalism is the role of the state in limiting the accessions of individual monopolists that 
could hinder the flow and circulation of capital necessary for its continued growth . . . . 
Speculators did, however, perform the important function of dispossessing the many subsistence 
owners of the land essential for capitalist development of the area.” 45   

Article VIII of the Treaty of Guadalupe Hidalgo states in part: “In the said territories, 
property of every kind, now belonging to Mexicans . . . , shall be inviolably respected.” 
“Inviolably respected” is obviously a very high but vaguely defined standard. By contrast, the 
Florida Purchase treaty of 1819, as interpreted by the Supreme Court in the case United States v. 
Percheman, stipulated: “the [land] grants shall remain ratified and confirmed to the persons in 
possession of them, to the same extent, thus conforming exactly to the universally received law 
of nations”.46 The Percheman decision clearly placed the burden of proof for disproving the 
validity and extent of a claim on the government rather than the claimant, a policy with which 
Julian was in complete disagreement. In his article he asserts that his predecessors’ policy of not 

                                                
 
43 Annual Report of The Surveyor General, 30 September 1855, H.R. Exec. Doc No 1, 34th Congress, 1st Session301-307, also 
cited in Ebright, op. cit., 40. 
 
44 H.R. Report No.321, 36th Congress, 1st Session, 1-2 (1860), also cited in Ebright.op. cit., 40. 
 
45 Roxanne Dunbar Ortiz, Roots of Resistance, Land Tenure in New Mexico, 1680-1980, (Los Angeles: University of California), 
95 and 101. 
 
46 United States v. Percheman, 32 U.S. 51. 
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“ . . . construing these grants strictly against the grantee . . .” resulted in the “ . . . systematic 
robbery of the government.”47 In the very next paragraph, however, Julian conceded, “At the 
date of these old grants, the Spanish and Mexican governments attached little value to their 
lands. They were abundant and cheap, and granted in the most lavish and extravagant quantities. 
Leagues, not acres, were the units of measurement . . . .”48 Yet Julian, we shall see, was adamant 
(as Westphall noted) in opposing the confirmation of large land claims even when they were 
fully supported by archival evidence. 

Moreover, in contrast to the 1819 Florida treaty, which was specific in its terms and 
therefore “self-executing,” Congress itself imposed additional problems on the adjudication 
process following the Mexican-American War. By deleting Article X of the Treaty of Guadalupe 
Hidalgo, which specifically addressed the disposition of land grants (“All grants of land made by 
the Mexican government or by the competent authorities, in territories previously appertaining to 
Mexico, and remaining for the future within the limits of the United States, shall be respected as 
valid, to the same extent that the same grants would be valid, to the said territories had they 
remained within the limits of Mexico.”), and intentionally making the remaining language of the 
Treaty of Guadalupe Hidalgo regarding land grants vague, it essentially made the Treaty, “non 
self-executing” and subject to “enabling” legislation. Historian Morris F. Taylor has noted, “The 
U.S. government was aware that grants in New Mexico and California were much larger  . . . 
than Florida and certainly did not want the precedent of the Percheman case to apply there.”49 It 
was up to Congress, therefore, to interpret how the terms of the Treaty of Guadalupe Hidalgo 
were implemented in New Mexico and enact legislation to put its provisions into effect. 
Congress did this with the 1854 Act that established the Office of the Surveyor General. The 
1854 Act stated in part: “It shall be the duty of the Surveyor General . . . to ascertain the origin, 
nature, character and extent of all land claims under the laws, usages, and customs of Spain and 
Mexico . . . .”50

 While this clearly did not go as far as the Percheman decision in protecting 
claimants rights, it might have established, if the surveyors general and legislators connected 
with the issue bothered to familiarize themselves with the “laws, usages, and customs of Spain 
and Mexico” and had actually enforced them, a reasonable standard for meeting the 
                                                
 
47 George W. Julian, “Land Stealing in New Mexico,” The North American Review, July 1887, 17-31. I will discuss how this 
policy violated the Treaty of Guadalupe Hidalgo and negatively affected legitimate claimants’ ability to pursue their claims in the 
course of my critique. 
 
48 Ibid. 
 
49 Morris F. Taylor, “The Two Land Grants of Gervacio Nolán, New Mexico Historical Review, 47 (1972), 168. 
 
50 Section 8 of the 1854 Act Establishing the Office of the Surveyor General of New Mexico, 10 Statute 308. 
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government’s treaty obligation. Unfortunately, the government, during the era of the Surveyor 
General (1854-1891), usually failed to apply that standard. 

Before detailing the “illustrative” examples of his predecessors’ “maladministration” 
Julian lodged one more complaint against them:  “ . . . the wholesale plunder of the public 
domain was carried on with still more startling results through extravagant and fraudulent 
surveys . . . .” He went on to say, “ . . . there was no law providing for the judicial determination 
of the true boundaries and the deputy surveyor, who was under no particular obligations to 
ascertain them, was interested in the length of his lines, being paid so many dollars per mile. He 
was nominally an officer of the Government, but really a mere contractor, and naturally in 
sympathy with the grant owner, rather than the United States. The latter was never represented in 
these surveys, while the owner of the grant was always present, in person and by his agent, and 
directed the deputy surveyor in his work. His controlling purpose was to make the area of the 
grant as large as possible, and his interpretation of its terms invariably conformed to this idea. If 
a given boundary of the tract was a mountain, the deputy surveyor went to the top of it, instead 
of stopping at the base. If there were several mountain ranges of the same name, at different 
distances, the farthest of them was selected as the boundary, instead of the nearest. If the 
phraseology of the grant was found equivocal, or uncertain in any respect, it was always 
construed in the interest of extension, rather than limitation. In doubtful cases, in which it was 
deemed wise to fortify the views of the claimant by oral testimony in the field, witnesses could 
readily be found who would serve its purpose. Perjury and subornation of perjury were by no 
means uncommon, while the questions propounded were usually printed, and suggested the 
answers to be given, and there was no cross-examination of the witnesses. . . . Such were the 
processes by which the titles to these grants were adjudicated, and their boundaries determined. . 
. . In dealing with this enormous theft of the natural patrimony, I do not speak at random, but on 
the authority of ascertained facts.”51  

While some grants’ surveys, as I have already noted, had been grossly exaggerated, 
Julian, who had a flair both for stirring up the public and for self-aggrandizement, 
characteristically overstated his case. In point of fact, several claims that Julian ordered 
resurveyed and substantially reduced (in one case by fifty percent and in another by seventy-five 
percent), he was overruled by the Interior Department and the original surveys restored. He was 
also accused of not giving grant owners proper notice of his intent to resurvey, thereby depriving 
them of due process.52 More importantly, this whole argument underscores the futility of trying 

                                                
51 George W. Julian, “Land Stealing in New Mexico,” The North American Review, July 1887, 17-31. 
 
52 These two grants were the Town of Manzano and the Agua Negra. See J.J. Bowden, "Private Land Claims in the Southwest," 
6 vols., Master’s thesis, Southern Methodist University, 1969, for synopses of these grants histories and adjudications: Town of 
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to reconcile the Spanish and Mexican system of land tenure, which was based on areas of use 
that were often vaguely defined and sometimes overlapped, with the American system, which 
platted tracts on a precisely defined grid in order to make it quantifiable for capitalist 
transactions. 

One final but critical point before launching into the critique of Julian’s Land Stealing 
article: As Surveyor General Julian often ignored or dismissed presumptions, formal and 
equitable, which were explicitly included in his instructions from the Department of Interior or 
implicit in Spanish and Mexican usage, which he was bound by the Act of 1854 (that created the 
Office of the Surveyor General) to follow. As a result, these rulings helped establish legal 
precedents that significantly disadvantaged legitimate claimants and set the stage for the Court of 
Private Land Claims and the United States Supreme Court to apply increasingly restrictive, 
unwarranted, anti-claimant criteria to the more than 280 claims adjudicated between 1891 and 
1904. Thus, less than two million acres of the more than twenty million acres claimed throughout 
New Mexico and southern Colorado was confirmed. These presumptions included: 

1) The presumption that the existence of a city, town, or village was “prima facie 
evidence of a grant to such a corporation . . .” (this was specifically detailed in the instructions 
issued by the Department of Interior to the Surveyor General of New Mexico as required by the 
1854 Act).   

2) The presumption that title to the common lands of a community grant vested in the 
settlers residing on that grant. 

3) The presumption that the official or agency that made a grant or an official copy of a 
grant had the authority to do so unless the archives demonstrated that the grant had been 
rescinded or revoked for want of authority. 

4) The presumption that if the government and the claimant held conflicting views of a 
boundary call, the burden of proof was on the government to demonstrate the legitimacy of an 
interpretation that rendered the claim smaller. 

Because of the importance of these presumptions, I will detail the claims that illustrate 
Julian’s dismissal of them or failure to apply them at greater length. 

We now come to the heart of the matter, a detailed examination of the examples Julian 
cited as the “maladministration” of his predecessors. The Cañon de Pedernales is the first claim 
he cited and, in both his brief synopsis in the Land Stealing article and his much longer review 
sent to the Department of the Interior, he completely misinterpreted the archival information, 

                                                
Manzano 242-247 and Agaua Negra  666-671. See also the letters from the Commissioner of the General Land Office 
disapproving Julian’s resurvey of the Town of Manzano grant, SG 23, roll15, frames 694-698, and the Agua Negra grant, SG 12, 
roll 13, frames 1107-1115. 
 



August 7, 2013 17 

failed to understand how the grant had historically been used, and ignored several of the 
presumptions I have just referenced.53 The Cañon de Pedernales grant actually consisted of two 
separate claims based on three concessions all substantiated by archival documentation. 

The Spanish and Mexican archival information regarding this grant consists of three sets 
of documents from the first quarter of the nineteenth century. The earliest set of documents is the 
original petition, concession, and act of possession. Although the petition itself is undated, it was 
accompanied by a note on the petition to the Alcalde of Abiquiú, Manuel Garcia, from Juan 
Bautista Valdez, dated 12 February 1807.54  The petition apparently was drafted by Valdez, a 
resident of Abiquiú, on behalf of himself and seven unnamed companions. It stated that Valdez 
and his companions, with the permission of Alcalde Garcia, had cleared 2,000 varas 55 of land in 
the Pedernal Cañon, west of Abiquiú, for the purpose of farming.56  

The petition and note were followed by a letter to the governor from Alcalde Garcia, also 
dated 12 February 1807, stating that he had seen the land in question, it did not impair any third 
party with regard to “crops and grazing,” and Valdez needed the land to sustain his “growing 
family.” He also stated that Valdez was one of the “hombres Buenos”, or good men, testifying to 
his character.57  

Governor Joaquin del Real Alencaster made the grant on 16 December 1807, briefly 
instructing Alcalde Garcia to put Valdez in possession of the requested land, to do whatever was 
necessary to assist him, and to make sure that the grant did not impair any third parties.58

   
The Act of Possession by Alcalde Garcia was dated 4 February 1807, which 

chronologically placed it before the grant. This was clearly a careless error made, as often 
happens, at the beginning of a new year.59 It should have read 4 February 1808. This minor 

                                                
53 Julian’s analysis of the authenticity of this claim, along with numerous other examples, brings into question Westphall’s 
assertion, previously cited, that Julian “exhibited an understanding of the Spanish system of land tenure,” 
 
54 Letter from Alcalde Manuel Garcia to Governor Joaquín del Real Alencaster, 12 February 1807, Juan Bautista Valdez Grant, 
PLC 179, Roll 50, frame 390. 
 
55  A vara equals 33 inches. 2,000 varas equals 5,500 feet or a little over a mile. 
 
56 Letter from Juan Bautista Valdez to Governor Joaquin de Real Alencaster, [January or early February 1807], Juan Bautista 
Valdez Grant, PLC 179, Roll 50, frame 389. 
 
57 Report of Alcalde Manuel Garcia to Governor Joaquin del Real Alencaster, 12 February 1807, Juan Bautista Valdez Grant, 
PLC 179, Roll 50, frame 390. 
 
58 “Mediante a la nesesidad que le asiste”, grant made by Governor Joaquin del Real Alencaster, 16 December 1807, Santa Fe, 
Juan Bautista Valdez Grant, PLC 179, Roll 50, frame 390. 
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mistake, despite the unquestionable legitimacy of the other grant documents, would be unjustly 
used by Julian to discredit the legitimacy of all the grant documents. The Act of Possession 
stated that the alcalde placed Valdez and his now nine companions in possession of a tract, 
subsequently referred to as Cañon de Riaño, San Miguel de los Cañones or Cañones, whose 
boundaries were: north, the boundary of the Martinez property (the Piedra Lumbre Grant); south, 
the source of the Rio Pedernales; east, the Rio Pedernales which abuts the boundary of the 
Polvadera Grant; and west, the Mesa Blanca.60 

These boundaries represented a much larger area than Juan Bautista Valdez requested in 
his petition and, along with other references to grazing land in the documents, clearly implied 
that the Governor and Alcalde, without explicitly stating it in the concession or the act of 
possession, intended this extra land for communal use. The lands referred to in the petition 
represented only the irrigable areas to be cultivated by Valdez and his companions, while the 
remaining uplands were intended as a commons, or ejido, for all the grantees to graze their 
livestock and access firewood and building materials. Each Governor had his own method of 
making grants and, as we shall see in other cases, this practice was not uncommon. Moreover, 
this interpretation is strengthened by genealogical work done by historian John Van Ness, which 
demonstrates that most of the settlers in this area, including the ranchos of the neighboring 
Polvadera and Piedre Lumbres grants, were related by blood or marriage and probably 
functioned as one large extended family.61 

The second set of documents consists of two “hijuelas” (a subdivision of an estate) 
drafted by Alcalde Pedro Ignacio Gallegos of Abiquiú on 5 July 1814. In these documents 
Gallegos stated that he met with Juan Bautista Valdez and Juan Antonio Gonzales “and the other 
individuals who were the settlers of San Miguel de los Cañones” who requested that he visit the 
grant. Gallegos reported that he did so and observed that the settlers did not have enough land to 
support their growing families. They requested that Alcalde Gallegos extend their holdings and 
issue hijuelas to each family. Alcalde Gallegos did this, but only the hijuelas issued to Valdez 
and Gonzales are extant. Valdez’s tract (which became known as the Las Encinas tract because it 
was situated at the confluence of the Rio Encino and the Rio Puerco near present day 

                                                
59 John R. Van Ness “The Juan Bautista Valdez Grant: Was It A Community Land Grant?” in Spanish and Mexican Land Grants 
in New Mexico and Colorado, John R. and Christine  M. Van Ness, editors, (Manhattan, Kansas: Sunflower University Press, 
1980), note 4, 116. 
 
60 Juan Bautista Valdez Grant Act of Possession, 4 February 1807 [1808], Rio Arriba, Alcalde Manuel Garcia to Governor 
Joaquin del Real Alencaster, PLC 179, Roll 50, Frame 390. “por el Norte los linderos de los Martinez, por el sur el nacimiento 
del dicho Rio, por el oriente el Rio del mismo cañon, que topa con los linderos de la Polvadera y por el poniente la mesa blanca”, 
Juan Bautista Valdez Grant, PLC 179, Roll 50, frame 388. 
 
61  Van Ness, “The Juan Bautista Valdez Grant,” 109-111. 
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Youngsville), was bounded on the north by a monument of rocks; south, by the tops of the 
mountains; east, by a landmark made of stones in the puertacita which faces La Jolla; and the 
west, by a small mountain in the Cañada de los Corrales. This hijuela not only expanded 
Valdez’s irrigable holdings but privatized a significant portion of the grant’s western section and 
served as an acknowledgment of his elevated status within the community.62 More importantly, it 
demonstrated conclusively that the grant’s western boundary, which would be the source of 
much debate during its adjudication, was far west of the original settlement in the Cañon of the 
Rio Pedernal. 

The Gonzales’ hijuela, which simply extended the Gonzales agricultural tract within the 
Cañon, is also critically important to what later occurred during the adjudication because it 
stated,  “The surplus that remained was left in favor of said settlers for pasture and watering 
places, which cannot be partitioned or sold to any person except one of the settlers.”63

 This 
statement clearly confirmed that Alcalde Gallegos considered the portion of the grant not 
included in the Valdez hijuela or the agricultural and residential tracts within the Cañon of the 
Rio Pedernal as an ejido or common lands reserved for the exclusive use of grant residents. 

The third petition was submitted on 25 March 1824 by Francisco García, a resident of the 
jurisdiction of Abiquiú, on behalf of himself and fifteen other settlers from the same jurisdiction. 
Garcia stated that on 15 March 1823 these settlers had been placed in possession of a piece of 
land a little more than two leagues from the settlement of Rito Colorado by former Alcalde 
Manuel Garcia. The petition noted that the settlers had taken the “first step” of digging an 
acequia but were now being accused of impairing the water rights of an established downstream 
community. Garcia claimed the charges against them had been examined and proven to be unjust 
and asked Governor Bartolomé Baca to revalidate their grant.64

  
On 28 March 1824 Governor Baca responded from Santa Fe instructing Alcalde 

Francisco Trujillo that the settlers petition was “inadmissible” because their acequia, he believed, 
was indeed impairing the downstream acequias. However, he instructed Alcalde Trujillo and the 
ayuntamiento (local governing board) “to assist these poor people” by finding some land in the 
“cañones del Riaño grant”, if possible, and placing them in possession of it.65 

                                                
 
62 Hijuela granted to Juan Bautista Valdez by Alcalde Pedro Ignacio Gallegos, 5 July 1814, Santa Tomas Apostle de Abiquiú, 
Juan Bautista Valdez Grant, PLC 179, Roll 50, frame 392. 
 
63 Hijuela granted to Juan Antonio Gonzales by Alcalde Pedro Ignacio Gallegos, 5 July 1814, Santa Tomas Apostle de Abiquiú, 
Juan Bautista Valdez Grant, PLC 179, Roll 50, frame 401. 
 
64 Petition of Francisco Garcia to Governor Bartolomé  Baca, 25 March 1824, Abiquiú, Juan Bautista Valdez Grant, PLC 179, 
Roll 50, frames 435-436. 
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On 1 April 1824 Alcalde Trujillo examined the Cañones del Riaño grant documents and 
accompanied by two witnesses from that grant, Lorenzo Molina and Francisco Valdez (son of 
Juan Bautista), visited all the boundaries. At what he termed the “upper boundary” they placed a 
permanent marker and then explored the land “above” the marker and found it unoccupied. The 
alcalde then assigned irrigable tracts of river frontage above the grant boundary to each of the 
sixteen petitioners and placed them in possession of it.66 Once again, this act, depending on the 
interpretation of “upper boundary,” would prove critical during the adjudication. 

The initial petition for confirmation of this grant by the United States government was 
submitted to the Surveyor General on 12 June 1871, but addressed only the Las Encinas tract, 
granted to Valdez in the hijuela of 1814. Attorney Samuel Ellison represented seven claimants 
who were grandchildren, or in one case the husband of a grandchild, of Juan Bautista Valdez, all 
of whom resided on the grant. The petition stated the boundaries as outlined in the hijuela and 
while acknowledging that the “petition cannot state with accuracy the quantity of land contained 
in said grant” because no survey had been undertaken, estimated that it encompassed “about 
20,500 acres.”67

  Ellison included a sketch map showing the tract was about three leagues in 
length and one and a half leagues in width.68 

In support of this petition Ellison submitted the 1814 hijuela, contending that it was an 
Act of Possession, which referenced and thereby evidenced the original 1807 grant. One of the 
petitioners, José Luís Valdez, testified that the original grant papers could not be found “after 
diligent search” and had been either “lost or destroyed.” Extensive oral testimony supported the 
Valdez’s claim that the family “had continued possession and occupancy of the land . . . for a 
long time back, and up to this day.”69  Based on the hijuela and this testimony, Surveyor General 
T. Rush Spencer issued an opinion on 16 November 1871, stating that “It must be concluded 
there was a grant, and that they [the petitioners] claimed and held the land there under.” He 
therefore recommended the grant be confirmed by Congress and a preliminary survey was 
ordered.70 
                                                
65  Governor Bartolomé Baca to Alcalde Francisco Trujillo, 28 March 1824, Santa Fe, Juan Bautista Valdez Grant, PLC 179, 
Roll 50, frame 436. 
 
66  Alcalde Francisco Trujillo to Governor Bartolomé Baca, 1 April 1824, Abiquiú, Juan Bautista Valdez Grant, PLC 179, Roll 
50, frame 437. 
 
67  Petition of Samuel Ellison for the Las Encinas tract, 12 June 1871, Juan Bautista Valdez Grant, SG 55, Roll 18, frames 810-
812. 
 
68  Sketch of Las Encinas tract, Juan Bautista Valdez Grant, SG 55, Roll 18, frame 805. 
 
69  Opinion of Surveyor General T. Rush Spencer, 16 November 1871, Juan Bautista Valdez Grant, SG 55, Roll 18, frames 826-
828. 
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While this petition was still pending before Congress, the original grant papers were 
found and a second petition was submitted to Surveyor General Henry M. Atkinson on 10 
August 1878 for what was referred to as the Cañon de los Pedernales Grant.71 This petition was 
also submitted by members of the Valdez family and did not include the heirs to the other 
original settlers. 

After taking oral testimony, Atkinson issued an opinion on 1 February 1879. A 
comparison of the signatures of Governor Alencaster and Alcalde Garcia on the grant documents 
with other documents in the archives convinced him the grant was genuine. However, despite the 
oral testimony that the entire grant was put to continuous beneficial use, he questioned the 
alcalde’s authority to extend the concession beyond the boundaries Juan Bautista Valdez had 
requested in his original 1807 petition for farmland. Atkinson, therefore, recommended that only 
the land referenced in the petition within the Cañon de los Pedernales be confirmed rather than 
the 256,000 acres the claimants contended were within the boundaries described in the act of 
possession. Moreover, because Valdez’ companions were not specifically named in the original 
petition and none of their descendants were plaintiffs, Atkinson recommended that the grant be 
confirmed only to the heirs and legal representatives of Juan Bautista Valdez. This ruling clearly 
demonstrated Atkinson’s ignorance of Spanish and Mexican law and customary usage and may 
have indicated that he had plans, in conjunction with the land monopolists whose interests he 
often served, to misappropriate the grant lands outside the cañon by purchasing the Valdez’s 
interests and thereby claiming title to the entire grant.72  

With both the Las Encinas and Cañon de los Pedernales petitions pending before 
Congress, on 11 December 1885 the General Land Office requested that the new Surveyor 
General, George W. Julian, reexamine both claims. In June and July of 1886 Julian issued 
separate opinions recommending both petitions be rejected. In his review of the Las Encinas tract 
on 22 June 188673 Julian questioned the validity of the hijuela upon which the petition was 
predicated. He indignantly asserted, “The records of this office furnish no evidence of there ever 
having been such a grant made [the original 1807 grant] and the only evidence upon the point is 
                                                
70  Ibid. 
 
71  Petition of Attoney John Gwyn for the Cañon de los Pedernales Grant, 10 August 1878, Cañon de los Pederenales Grant, SG 
113, Roll 23, frames 1148-1150. 
 
72  Opinion of Surveyor General Henry M. Atkinson, 10 August 1878, Cañon de los Pedernales Grant, SG 113, Roll 23, frames 
1207-1215. Atkinson made a similar recommendation regarding the Anton Chico Grant, which had been made to José Rivera and 
his companions. Atkinson was hardly a disinterested adjudicator of the grant as he himself had acquired an interest in the Anton 
Chico Grant through purchase from the heirs of José Rivera. 
 
73  Opinion of Surveyor General George W. Julian concerning the Las Encinas tract, 22 June 1886, Juan Bautista Valdez Grant, 
SG 55, Roll 18, frames 834-839. 
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the meagre statement in the document above referred to [the Valdez hijuela]. This makes no 
reference to the date of the grant, by whom issued, or what land was granted, nor are there any 
facts stated which, if true, would show that any land was conceded.”74

  
Julian was clearly being misleading here because he was well aware of the grant 

documents, petition, concession, and act of possession, which followed the Cañon de los 
Pedernales petition, whose existence he later referred to in his review and whose validity he 
would question in his July 1886 opinion of that claim. Julian went on to say, “besides, the land 
which is said to have been delivered to Baldez is so imperfectly described that its location would 
seem to be an impossibility.”75 Once again Julian is being misleading because the tract had 
already had a preliminary survey and the surveyor had found the boundaries referred to in the 
hijuela. Finally, he contradicted his previous assertion that there was no grant by referencing the 
Cañon de los Pedernales claim in order to assert, “It was not the policy of the Spanish 
government to make more than one grant to the same person unless in exceptional cases.”76 This 
assertion is also untrue because the Valdez hijuela privatized a portion of an existing grant, it did 
not create a new grant. 

Julian was even more rabid in his denunciation of the Cañon de los Pedernales claim on 
15 July 1886, stating,  “a single reading of the unauthenticated title papers can scarcely fail to 
awaken suspicion and invite scrutiny.”77  He went on to point out what he felt were 
inconsistencies in the grant documents: 1) that Valdez had petitioned for 2,000 varas within the 
Cañon, but the act of possession placed him and his companions in possession of a much larger 
tract; and 2) that the date of the act of possession placed it before the date of the grant. Julian 
claimed that this could not be an error and was proof of the documents’ fraudulence. As 
previously noted, both of these accusations were unsupported. Moreover, the presumption, as 
specifically designated in the instructions issued by the Department of the Interior to the 
Surveyor General, that a grant was to be held valid if a community had been established on it 
was, in the case of the communities that developed outside of Cañones at Las Encinas (present 
day Youngsville and Coyote) completely ignored, establishing an anti-claimant precedent that 
Julian would largely maintain and the government would incorporate into the 1891 Act that 
created the  Court of Private Land Claims. Furthermore, in his review of a neighboring grant, the 
                                                
 
74  Ibid, frame 835. 
 
75  Ibid, frame 836. 
 
76 Ibid, frames  837-838.  
 
77 Opinion of Surveyor General George W. Julian concerning the Cañon de los Pedernales Grant, 15 July 1886, Cañon de los 
Pedernales Grant, SG 113, Roll 23, frame s 1217-1226. 
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Plaza Blanca, many of whose residents were related to Juan Bautista Valdez, Julian concluded 
regarding a boundary call that “ . . . it is probable a mistake was made in writing the name of 
Manuel de la Rosa, instead of Manuel Bustos, in the petition . . . . “78 and did not dispute the 
boundary. Why didn’t he apply this same common sense standard to the date of the Juan Bautista 
Valdez petition? 

Julian went on to say that the Alcalde’s act of possession was an “extension of land 
stealing which could rival the present day . . . . The whole story is so superlatively preposterous 
as to justify the suspicion that both the order of the Governor and the report of the Alcalde are 
the inventions of a later time and so clumsily planned as to expose their true characters. It is 
intrinsically improbable, if not morally impossible, that the circumstances of the case could have 
occurred as stated.”79  While Julian was clearly implying that the grant papers were forged, he 
provided no proof to underwrite that claim and the assertion, as previously noted, demonstrated 
an ignorance of Spanish and Mexican law and usage. This is characteristic of the accusations 
Julian made against other claims he reviewed. Moreover, he took these accusations to the 
national and local press in order to sensationalize the issue and legitimize his unholy crusade. 

His venomous and unfounded denunciations of these claims deterred Congress from 
taking further action on either petition and unquestionably influenced the outcome of the 
proceedings before the Court of Private Land Claims in which the two claims were combined 
and finally adjudicated. Julian totally ignored the standards of Spanish and Mexican law that 
emphasized continuous occupation and beneficial use as the basis for ownership and which were 
clearly substantiated by considerable oral testimony.  More specifically, Atkinson and Julian’s 
assertion that the alcalde did not have the authority to extend the grant boundaries beyond those 
referenced in the petition was false. If Governor Alencaster had not endorsed Alcalde Garcia’s 
Act of Possession, he would have amended the boundaries or rescinded the grant. Both of those 
actions had historic precedent, which the governor was surely aware of. Spanish and Mexican 
law was grossly misinterpreted by Atkinson and Julian, paving the way for the Court of Private 
Land Claims to subsequently follow suit. 

On 2 March 1893 attorney N. B. Laughlin filed suit in the Court of Private Land Claims 
to confirm the combined petitions of the Las Encinas tract and the Cañon del los Pedernales 
Grant on behalf of José Luís Valdez, et al. Once again, the heirs of Valdez’ companions were not 
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parties to the proceedings and the communal nature of a substantial portion of the grant was 
completely ignored.80 

The case was not heard for over five years, but in July of 1897 the United States Attorney 
for the Court of Private Land claims, Matthew G. Reynolds, appointed special agent Thomas 
Coleman to visit the grant and investigate its boundaries. Coleman was able to locate the Cañon 
of the Rio Pedernal described in the 1807 petition, but he also spoke with a number of area 
residents who indicated the grant extended far beyond the irrigated tracts within the cañon to the 
west and the south.  Moreover, he found that most of the claimants who lived and farmed land 
along the Encino Creek, well beyond the perimeters of the Rio Pedernal Cañon, insisted that they 
resided on the grant.81  

Following Julian’s lead, the Court of Private Land Claims limited the Juan Bautista 
Valdez claim to the agricultural allotments within the Cañon (1,468.57 acres), thus depriving the 
legitimate heirs of somewhere between 100,000 and 250,000 acres that, for the most part, are 
currently managed by the Forest Service. 

The second land claim Julian denounced in his article was the Cañada Ancha. Of this 
claim Julian wrote: “The Cañada Ancha tract was a grant to Salvador Gonzales, who simply 
asked the Governor of New Mexico for a spot of land on which ‘to plant a corn field’ for the 
support of his family. It was one of a group of small grants in the immediate vicinity of Santa Fe, 
and contains a fraction over 130 acres, with well defined and easily ascertained boundaries. The 
claimants of this grant, whose names were not given to the Surveryor-General, filed a sketch 
map representing an area of 240,000 acres, or 375 square miles. The deputy surveyor placed 
himself at the head of a roving commission, in search of the boundaries, which he extended some 
twenty miles from Santa Fe, and made to include the highest mountain peaks of New Mexico, 
and 103,759 acres. A second survey was made afterwards, containing only 23,661 acres, 
including more than 20,000 acres of hills and mountains utterly unfit for cultivation, although the 
grantee only asked for ‘a cornfield.’ The land covered by the larger survey is reserved from 
settlement, and will remain so until Congress shall adjudicate the title; but in the meanwhile the 
claimants of the land, having been made ashamed of their performances, have abandoned their 
case since the actual area and boundaries of the little tract have been determined by an authentic 
survey.”82 
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While Julian was undoubtedly correct in his assessment that the original 240,000-acre 
claim was grossly exaggerated, much of what he otherwise asserted about the claim is 
questionable. Historian J. J. Bowden, who did not often editorialize in his histories of land grants 
throughout New Mexico and Colorado, called Julian’s report to the General Land Office a 
“disgraceful and unwarranted attack.”83 While conceding “There is no controversy as to the 
genuineness of the Spanish document on which this claim is based . . . ,” Julian predicated most 
of his criticism on the fact that the original petition by Salvador Gonzales asked only for “a spot 
of land to enable me to plant a cornfield.”84 In his recommendation to Congress he stated flatly, 
“No pasture or grazing land is mentioned, and at the date [1742] of the grant such land was too 
abundant and accessible to all to make a grant of it necessary, even if the grantee needed it . . . . ” 
He went on to say,  “When he [Salvador Gonzales] requested lands that were on this side of the 
river (i.e., the north side) did he contemplate, or did the Governor, that it would embrace lands 
on both sides of the river, and extending to its very fountainhead? When lands for the planting of 
corn were requested, was it supposed that more than twenty thousand acres of hills and 
mountains unfit for cultivation would be granted? [The twenty thousand acre figure refers to the 
1885 resurvey of the tract after the 1878 (103,000 acre) preliminary survey was rejected due to 
protests from adverse parties.] The mere suggestion of these questions furnishes a sufficient 
answer.”85 Julian made these accusations despite the fact that he was well aware there was 
abundant testimony before Surveyor General Proudfit (Surveyor General 1872-1876 who first 
recommended the grant for confirmation in1874), by neighbors who had no interest in the grant, 
testifying that the Gonzales family used the tract both for cultivation and grazing and had their 
croplands on the north side of the Santa Fe River and their residence on the south side.86 Nor is it 
the least bit clear that the l30 acres, to which Julian was attempting to limit the claim, fell within 
“easily ascertained boundaries,” as he claimed; hence the two widely differing preliminary 
surveys. Moreover, petitions for land grants, as we saw in the case of the Juan Bautista Valdez 
grant, often only noted the agricultural lands, while the grant and/or the act of possession could 
include a much wider perimeter necessary for grazing and other subsistence resource extraction.  

                                                
 
83 Bowden, op.cit., 348. 
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Bear in mind also that livestock was the most secure food source during this era when crop 
failure was, as often as not, a grim reality and that, as historian John Van Ness notes, in New 
Mexico “ . . . because of environmental conditions, extremely large areas were needed for 
pasturage.”87 Nor was it true that grazing lands in the densely populated area of Santa Fe and 
other large villas were “abundant and accessible to all.” In April of 1754 for instance, Francisco 
Montes Vigil, a land owner and resident of the also densely populated town of Santa Cruz de la 
Cañada, petitioned Governor Tómas Vélez Cachupín and received a grant of land in the 
mountains near Truchas on which to pasture his livestock which he said were languishing [in 
Santa Cruz] for lack of forage.88  

In his review of this claim for the General Land Office, Julian also falsely asserted “ . . . 
the mountain and pasture lands in the provinces . . . if granted, the fee [title] did not pass, but 
only a tenancy at will or life estate [use right].”89 I will take up this issue in much greater detail 
when I examine the Cañon de Chama claim next, but, for the time being, suffice it to say there is 
abundant evidence that supports the presumption that in both communal and private grants title 
to the pasturelands or common lands, unless otherwise specified, did vest in the grantees.  

Clearly, this was not a 240,000-acre grant or a 103,000-acre grant or perhaps even a 
23,000-acre grant, but it was in all probability significantly larger than the 130 acres Julian 
recommended and the 200.82 acres for which it was eventually confirmed by the Court of 
Private Land Claims. A neighboring grant, the Juan de Gabaldon, made under almost identical 
circumstances ten years later (1752), and also recommended for confirmation by Surveyor 
General Proudfit, was adjudicated and confirmed by the Court of Private Land Claims for 
10,690.05 acres. In that case, the government, represented by United States Attorney for the 
Court of Private Land claims Matthew G. Reynolds, a man who historian Richard Wells 
Bradfute suggests was “dedicated to the defeat of as many claims as possible. If he could not 
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defeat them, he strove to reduce the acreage confirmed as much as possible . . . ,”90 
uncharacteristically offered no special defense whatsoever.  

Julian’s scathing denunciation of this claim was obviously motivated by hubris rather 
than objective judgment: it provided an arena for him to display the righteousness of his crusade 
against his predecessors and the Santa Fe Ring. He himself conceded, after he had thoroughly 
summarized his case against the claim in the first six pages of his review, that “ . . . here I might 
safely submit the case to the judgment of Congress; but it possesses such a charming pre-
eminence among the historic land frauds of New Mexico that it may be well to give it a more 
thorough examination in pursuance of my instructions,”91 after which he proceeded to go on for 
another fourteen pages flogging the proverbial dead horse. 

The third claim Julian attacked in the Land Stealing article was the Cañon de Chama, 
which challenged the presumption that title to the common lands of a community grant vested in 
the settlers residing on that grant.  In my discussion of this critical issue, which ultimately robbed 
this and at least eight other community grants of more than a million of acres of land, I will also 
note other grants that he challenged on this basis that were included in his article. Julian’s 
recommendation to Congress regarding this grant also attacked two other presumptions: 1) that if 
the government and the claimant held conflicting views of a boundary call, the burden of proof 
was on the government to demonstrate the legitimacy of an interpretation that rendered the claim 
smaller (as the Percheman decision determined); and 2) the presumption that the official or 
agency that made a grant or an official copy of a grant had the authority to do so unless the 
archives demonstrated that the grant had been rescinded or revoked for want of authority, so I 
will touch upon those issues as well.  

In the Land Stealing article Julian said: “The grant to what is known as the Cañon de 
Chama tract is claimed to have been made to Francisco Salazar and others in 1806. The present 
claimants, in their petition to the Surveyor-General, did not give their names, but claimed [an 
estimate made in their petition] title to a hundred and eighty-four thousand acres. The Surveyor 
General illustrated his genius in the art of measuring land by giving them 472,000. There is no 
proof that any valid grant was ever made, but if there was it was plainly confined to the Cañon de 
Chama, which is narrow, and would probably restrict the entire tract to 25,000 acres or less. The 
deputy surveyor gave no heed to these facts, but went outside the cañon from ten to fifteen miles 
in search of the boundaries. The entire tract, as surveyed, is reserved from settlement under the 
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Act of July 22d, 1854, and is enjoyed by a few monopolists; and should Congress approve the 
recommendation of the Surveyor-General, the public domain will be defrauded of at least four 
hundred and fifty thousand acres.”92 Except for the material facts regarding the claimants’ 
estimate of total acreage and the acreage contained in the preliminary survey, everything Julian 
said is misleading or incorrect. 

In fact, the concession and act of possession included a substantial portion of the uplands 
outside the Cañon for grazing and resource extraction and Julian’s allegation that “there is no 
proof that any valid grant was ever made” is predicated on the fact that the claimants submitted a 
copy of the original grant made by a local alcalde because the original had been lost or mutilated. 
There was no question that the claimants and their families had been in long and continuous 
possession of the tract and had established community upon it, so the accusation was completely 
unfounded.  

With regard to whom title to the common lands associated with this claim vested, there 
are two arguments to make, one general and applicable to all such claims and one specific to the 
Cañon de Chama, or San Joaquin as it is more commonly known. I will outline the general 
argument first and come back to the legal case specific to this claim afterwards. 

In his recommendation to Congress regarding this grant, Julian stated authoritatively, “If 
the out-boundaries mentioned by the Alcalde included more land than was granted [in the 
concession], title to the excess did not vest in the grantees. In view of all the facts and 
circumstances connected with the grant, it seems very evident that the land conceded and placed 
in possession of the grantees was situated in the Chama River Cañon, and did not exceed 40,000 
square acres. A survey, however made in 1878, under the direction of this office, embraced 
472,736.95 acres . . .  . ” 93 Readers will recall that this is the same argument Julian put forth 
regarding the Juan Bautista Valdez claim and, in fact, these were neighboring grants executed by 
the same Governor, Joaquin Alencaster and the same Alcalde, Manuel Garcia de la Mora. In the 
case of the Cañon de Chama, however, the governor’s concession and the alcalde’s act of 
possession made it clear that the grant was to be managed communally with individual 
allotments granted for residences and irrigated fields and common lands for grazing and other 
resource needs.94 

The first pronouncement of the government’s theory asserting the common lands of a 
community grant did not vest in the community occurred in General Land Commissioner 
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William J. Sparks’ 1885 report to Congress concerning pending Spanish and Mexican land 
claims. Up until that time it had been presumed that title to the common lands vested in the 
community and at least seventeen community grants had been confirmed, prior to 1879, with 
their common lands in tact. In his report Sparks stated: “A common usage in Spanish countries, 
followed in Mexico, was to make small individual grants of cultivable lands and to put the 
grantee into possession of a larger quantity of common land, which he could use until granted to 
another; but the power of the government to dispose of the title was always maintained for the 
public benefit and to serve the uses of increasing population. The fee did not pass with this 
possession. Yet in the practice of this government it appears to have been believed of late that the 
possession controlled the grant, and the volume of private land claims in New Mexico, Colorado, 
and Arizona has been predicated on alleged possession. Colonization and settlement grants were 
conditioned upon occupation and improvement. The time when complete title could be obtained 
was far in the future. Meanwhile the right of denouncement and resumption remained in the 
government. In succeeding to the obligations of the Spain and Mexico this government 
succeeded to the rights of the former authority.”95 In other words, Sparks claimed that title to a 
community land grant vested in the settlers only in regard to individual residential and 
agricultural tracts. While the sovereign granted a use right to the common lands, title to that land 
remained vested in the government, not the community. This interpretation of Spanish and 
Mexican law was clearly misinformed and completely ignored the customary manner in which 
the Spanish and Mexican governments dealt with such issues themselves. More to the point, his 
legal theory, for which he provided no substantive basis, was obviously concocted in order to 
keep as much land in the public domain as possible. I will discuss this issue in detail when I 
examine the Supreme Court’s 1897 decision regarding the Cañon de Chama and San Miguel del 
Vado claims, but first I’ll detail how Sparks and Julian promulgated this argument. 

It is unclear from the archival evidence whether Julian or Sparks actually conceived this 
theory, but it is clear that Julian made the first application and that they pursued it together. A 
letter from Sparks to Julian on 16 April 1887 stated, “I am in receipt of your letter of the 22nd ult. 
[March 22] calling my attention to the matter of the resurvey of the Las Vegas Grant [also 
denounced in Julian’s Land Stealing article]. You state as your reasons for making a resurvey of 
the grant that the present survey embraces nearly 500,000 acres of land and is manifestly 
indefensible; that the papers ‘show a grant for agricultural purposes of numerous specified 
allotments of land amounting to perhaps 20,000 acres . . . [and] that the remainder of the land 
included in the out boundaries specified, was evidently intended for pasturage, and the grant 
provides that these lands and their waters shall be free to all; that it was not the custom of the 
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Mexican government to grant in fee pasture land to the extent of nearly a half million acres as 
claimed in this case; . . . and that the land should be surveyed accordingly and patent issued for 
the land actually granted for agricultural purposes, thus settling vexed questions of title and 
restoring to the public domain . . . a large body of desirable land. . . . For the reasons presented in 
your report I have no hesitation in authorizing the resurvey of the grant as proposed.”96  

The key to this legal theory is plainly spelled out in Spark’s letter: i.e., “restoring to the 
public domain a large body of desirable land.” It’s also interesting to note that in all of the 
recitations of this theory both Sparks and Julian allude to the notion that it was not customary for 
the Spanish or Mexican governments to invest title to the commons in the community, but they 
neglected to cite any legal or archival information that would support that theory. 

On the 20 July 1887 Julian, whose flair for the dramatic is clearly evidenced, brought his 
case regarding the Town of Las Vegas grant to the Secretary of the Interior and Congress in his 
annual report, stating, “Perhaps a more remarkable claim than any other is that known as the Las 
Vegas grant. The land involved is claimed by two parties, namely, the town of Las Vegas on the 
one side and the heirs of Luís María Baca on the other. Of course it was not possible for both sets 
of claimants to own the same land at the same time, since if the grant to one was valid the grant 
to the other could not be. But the surveyor-general decided after carefully examining both cases 
that under either grant the land was segregated from the public domain and beyond the control of 
the government, and he referred the case to Congress for its action in the premises without any 
recommendation. The claims, however, were not conflicting for the heirs of Baca, after making a 
formidable showing of their right, contented themselves with simply asking for scrip for lands to 
be located elsewhere of equivalent area in lieu of their claim. This made the way clear for the 
town of Las Vegas, and revealed the fact that in the friendly interplay of these nominally rival 
parties each was willing to help the other to a large slice of the public domain. Their interests 
were made to intersect each other at a point of mutual good will in furtherance of a common 
design upon the public domain. It is quite remarkable that the surveyor-general did not see this 
collusion, nor even seem to suspect it, and that although the grant as confirmed to the town of 
Las Vegas only contained about 20,000 acres of agricultural land the tract as surveyed by him 
was made to contain 496,446 acres, being about 475,000 acres in excess of the grant. But I am 
dealing now with the action of Congress in this strange case, Congress confirmed the grant ‘as 
recommended for confirmation by the surveyor-general; but the surveyor-general made no 
recommendation whatever and gave Congress no data on which it could rightfully confirm to the 
town of Las Vegas any lands except the numerous small allotments set apart to as many holders 
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for agricultural purposes and covering in the aggregate about the 20,000 acres before mentioned. 
Congress went further and yielding to the demands of the heirs of Baca, who could have no right 
to anything if the claim of the town was valid, gave them scrip in lieu of the lands thus 
unwarrantably asked for, covering the same area; and this illustration of legislative wisdom and 
consistency had its illuminating touch in the survey of the grant to the town of Las Vegas for 
496,446 acres, while the General Land Office, assuming gratuitously that this monstrous fraud 
was authorized, proceeded to issue scrip to the Baca heirs for the same quantity of land by which 
the government would be robbed of nearly 1,000,000 acres. Fortunately for the country in this 
case the facts have been dragged to the light in time for a resurvey of the land claimed according 
to its true boundaries, and the cancellation of the scrip issued to the Baca heirs in excess of the 
land actually belonging to the town under its grant. But I will not further multiply these 
examples. It is sufficient to say that of the whole number of cases submitted by surveyors-
general for final adjudication, and passed upon them in the reckless manner I have specified, 
Congress has rejected but two and has thus criminally surrendered to monopolists not less than 
5,000,000 acres which should have been reserved for the landless poor.”97   

Although Julian was correct about the Baca claim (it was clearly invalid because the 
family had abandoned it and Congress never should have acknowledged the legitimacy of the 
claim), his assertion that the Town of Las Vegas claim was only entitled to confirmation of the 
private agricultural allotments within its exterior boundaries was not only false but purposely 
overstated and hyperbolized. This was typical of the numerous reports and mass-media articles 
Julian issued in an attempt to whip-up governmental and public indignation about land fraud in 
New Mexico, much of which, as with the Town of Las Vegas claim, was clearly unwarranted. 
Note also how he cast himself as the voice of justice and morality crusading for the benefit of the 
country and the “landless poor.” Ironically, Julian’s actions would ultimately work to dispossess 
poor people from their land rather than protecting their legitimate land claims. Of course, the 
people he dispossessed were Mexicans, who his journal entries make clear he felt were barbaric 
and slothful.98 Julian’s Land Stealing article also makes clear his racist belief that the only real 
hope for New Mexico was to induce resettlement of the territory by making land available for 
capitalist investment and Anglo settlement: “The stream of [Anglo] settlers now crossing the 
[New Mexico] Territory in search of homes on the Pacific will be arrested by the new order of 
things and poured into her valleys and plains. Small land-holdings, thrifty tillage, and compact 
settlements will supersede great monopolies, slovenly agriculture, and industrial stagnation. The 

                                                
97 Report of Surveyor General George W. Julian to the Secretary of the Interior, 20 July 1887.  
 
98 Journal of George W. Julian, 2 August 1885, 11 October 1885, and 2 September 1888, Indiana State Library, Indianapolis. 



August 7, 2013 32 

influx of an intelligent and enterprising population will insure the development of the vast 
mineral wealth of the Territory, as well as the settlement of her lands [emphasis added].”99  

As a result of Spark’s authorization, Julian initially sent Special Agent William Tipton to 
survey the agricultural tracts that had been individually allotted within the exterior boundaries of 
the Las Vegas grant. Tipton, who informed Julian that the resurvey “would be an undertaking of 
considerable magnitude,”100 was followed by Special Agent Russell B. Rice, who also failed to 
make much headway before the appropriation for the work was exhausted.101 The resurvey 
project was ultimately abandoned, primarily because Julian could not obtain enough funding to 
continue his witch hunt, and after a protracted legal battle a patent was issued to the Town of Las 
Vegas for approximately 430,000 acres.  

While the Las Vegas grant, having already been confirmed, withstood Julian’s challenge 
regarding in whom title to the common lands vested, the Cañon de Chama and at least eight other 
grants, whose common lands comprised over 1.5 million acres, did not fair as well.102 Although 
Julian and Sparks failed to implement their legal theory regarding title to the common lands 
during their tenure in office, they set in motion the legal chicanery that would result in the loss of 
that land by the legitimate heirs. Because it was Julian’s impetus that led to this massive 
injustice, I will discuss the resultant Supreme Court decision at some length in order to 
demonstrate that both Julian’s crusade and the Court’s decision were based on misinterpretation 
of Spanish law and ignorance of customary land grant law and tradition. 

 When the Court of Private Land Claims was established in 1891, once again under the 
rubric of reforming the adjudication process, the United States Attorney for that court, Matthew 
G. Reynolds, who as I noted previously was a colonial bureaucrat dedicated to keeping as much 
land in the public domain as possible, made this issue one of his central concerns. In a landmark 
decision, issued the same day as the Cañon de Chama, regarding the the San Miguel del Vado 
community grant, the Supreme Court infamously ruled that under Spanish and Mexican law title 
to the common lands of a community grant remained vested in the sovereign and, therefore, upon 
the change of sovereignty following the Mexican-American War, the United States government 
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assumed ownership. The Court’s judgment regarding this issue, however, was strictly limited to 
referencing fragments of Spanish colonial laws taken out of context and presented as if they were 
authoritative. It ignores other laws that contradict them and completely neglects to reference 
customary law and traditional usage. An unbiased court, which looked comprehensively at the 
issue of Spanish and Mexican land tenure, would have come to a vastly different conclusion.       

Historian Richard Wells Bradfute, who wrote a study of the Court of Private Land 
Claims, references this problem in his book:  “One of the factors limiting the effectiveness of the 
confirmation process . . . was the lack of adequate knowledge of the Spanish and Mexican laws 
relating to grants and land titles. . . . Therefore, it is highly doubtful that any of the justices [both 
on the Court of Private Land Claims and the Supreme Court] clearly understood either Spanish 
or Mexican law relating to grants and land titles.”103 This clearly applied to Julian and the other 
surveyors general as well. 

Compounding and taking advantage of this ignorance, Reynolds and his staff compiled a 
book of Spanish and Mexican law, which “became the primary authority for both the Court of 
Private Land Claims and the Supreme Court of the United States on Spanish and Mexican law . . 
. .” According to historian Malcolm Ebright, “The compilation has a substantial bias, both in the 
selection of the laws included and in the summary of those laws in the prefatory historical 
sketch. No mention is made of laws making custom applicable to a particular situation or laws 
defining custom. And no mention is made of the important subject of the rules of evidence and 
presumptions under Spanish and Mexican law. When the Courts accepted Reynolds’ book as the 
definitive statement of Spanish and Mexican law, they adopted these biases, giving the 
government another substantial edge over land grant claimants.”104 The Supreme Court decision 
also referenced an equally if not more misleading selection, translation, and interpretation of 
Spanish law by Frederic Hall.105 Moreover, basing the decision strictly upon translations of 
Spanish codified law and ignoring custom and tradition, as Ebright noted, was a ruse meant to 
rationalize the wholesale theft of millions of acres of legitimate Spanish and Mexican land 
claims.  

In the introduction to her book, Law of the Land Grant,106 legal historian Jane C. Sanchez 
says of the Recopilación de las Leyes de los Reynos de las Indias, the main source of codified 
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Spanish colonial law for the American colonies and one of the sources upon which the San 
Miguel and Cañon de Chama decisions was predicated: “Although a wise and socially advanced 
compilation for its time, this influential collection has many defects. It lacks almost all 
dispositions of American authorities and indigenous law. The Recopilación included some laws 
no longer in force and omitted others that were valid. Still others are unclear or subject to 
misinterpretation or misunderstanding because they are abridged or only fragments of earlier 
laws, and are often out of context. Other laws contradict each other, and in others there are 
clashes of sordid individualistic interests.” She goes on to say, “Furthermore, in Hispanic law 
well-established custom could legally modify written law if it remained within the official legal 
philosophy. . . . Always, however, the community’s advancement over the individual’s remained 
the foundation of Spanish and Mexican land tenure.”107 

According to historian David Vassberg, the Spanish system of land tenure clearly 
distinguished the royal or public domain, known as tierras realengas or tierras baldías, from 
community owned lands, known as tierras concegiles, and enacted a series of laws to protect 
community property from misappropriation by anyone, including the king himself.108 

Typically, residents of community land grants received individual title to the land their 
homes were constructed upon and the irrigated fields they planted and a communal interest in the 
unallotted lands within the grant’s exterior boundaries. These lands were used, primarily for 
pasturing livestock, wood gathering, extraction of building materials, and hunting. Without 
exclusive access to these common lands, subsistence would have been impossible.109 Moreover, 
although these lands were also available for future settlement, the utilization level was clearly 
monitored and when a grant’s “carrying capacity,” including its common lands, reached its limit, 
new settlers or settlers seeking to expand their allotments were encouraged to seek their own 
grant as was the case with the San Miguel del Vado residents who petitioned for the Las Vegas 
grant.      

Ownership of these communal lands or ejidos by the municipal corporate body is 
evidenced in numerous ways. From a strictly practical perspective, it is unthinkable that these 
settlers would risk their lives taking up residence on a highly dangerous frontier if they were not 
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secure in the idea that the common lands, upon which their subsistence depended, belonged to 
them. As J. D.W. Veeder, the lawyer for the San Miguel del Vado claimants pointed out in his 
brief, “In an arid region like New Mexico, cultivation of the soil was then, as now, restricted to a 
very small area. Donations by the Government of a few varas of land to each of its citizens to till 
would be but a trifling contribution to the support of a family. Grazing stock was the chief 
occupation and means of livelihood of the people, and farming only the incident. The main 
inducement to colonization was pasture land, and the commons of a grant were always set apart 
for that purpose.”110 Clearly, settlers would not have risked the hazards and deprivations of life 
on the remote frontiers of New Mexico if title to the commons did not vest in the community.  

   Spanish law also supports this position. Partida 3, Title 28, Law 9 of Las Siete Partidas, 
the main compendium of Spanish law during the period we are concerned with, stipulates: “[the 
things which] belong separately to the commons of cities or towns are . . . the exidos . . . forests, 
and pastures, and all other similar places which have been established and granted for the 
common use of each city and town.”111 Partida 3, Title 28, Law 10 states that municipal lands 
“belong in common to all the dwellers of the city or town to which they belong . . . .”112 Volume 
II, Book IV, Title VII, Law XIV of the Recopilación de las Leyes de los Reynos de las Indias, a 
compendium of law specifically formulated to govern Spanish colonies in the western 
hemisphere, states, “Those with authority . . . to make new settlements shall set aside a sufficient 
quantity of land for the ejido (commons) of the settlement and its growth according to the decree. 
Then they shall designate common pastures adjoining the ejido on which to graze the working 
oxen, horses, stock for slaughter, and the usual amount of other stock the settlers must have by 
ordinance, plus a good quantity more [land] that shall be the property of the council [emphasis 
added].” Volume II, Book IV, Title IX, Law XIV states, “Before all things, they shall reserve 
what would appear necessary to us or to our viceroys, audiencias, and governors for public 
squares, commons, municipal lands, pastures and uncultivated lands of the settled places and 
councils for their present condition and future increase. . . . All the rest of the land must remain 
free and unencumbered to grant and dispose of at our will.”113 The Mexican colonization law of 
1824 stipulates that the lands available for colonization are “Those lands of the nation . . . not 
being private nor belonging to any corporation or town [emphasis added].”114 
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Not surprisingly, much of the Spanish law cited by the Supreme Court to support its 
assertion that title to the common lands remained vested in the sovereign was ambiguous or 
completely misconstrued. Let me give an example. One of the most critical pieces of legal 
evidence cited by the Supreme Court to support its decision, in both the San Miguel del Vado 
and City of Santa Fe decisions, was extracted from Elizondo’s Práctica Universal Forense de los 
Tribulanes de España, y de las Indias, an eighteenth century compilation of and commentary 
upon Spanish law. Claiming “The Spanish understanding of the prerequisite designation is well 
illustrated by the following passage,” both decisions cited Part II, Chapter XI, Section I. The 
citation in the Court’s decision reads: “There is nothing whatever designated by law as belonging 
to towns, other than that which by royal privilege, custom or contract between man and man, is 
granted to them, so that although there be assigned to the towns at the time of their constitution a 
territorio and pertinencias, which may be common to all residents, without each one having the 
right to use them separately, it is a prerogative reserved to the princes to divide the terminus of 
the provinces and towns assigning to these the use and enjoyment, but the domain remaining in 
the sovereigns themselves.” 115  On the surface this seems to clearly underwrite the Court’s 
opinion. However, the Court neglected to include the title of this chapter and the conclusion of 
the passage that it did cite, both of which contextualize the commentary and drastically alter its 
intent. In point of fact, Part II, Chapter XI is entitled “Of the Extraordinary Recourses for the 
Alienation of Public Municipal Property” and the passage cited concludes, “but the domain 
remaining in the sovereigns themselves, to which follows their free disposition in cases of 
necessity or public utility.”116 The inclusion of these passages makes it abundantly clear that 
what is referred to in this section is the sovereign’s right of eminent domain, a right which all 
governments, including the United States, maintain so that government can, in the words of the 
San Miguel del Vado attorney John W. Veeder, “invade the sanctity of even our highest form of 
title, to wit, the fee.” He went on to explain, “The very existence of sovereignty under any form 
of government depends upon some reserved control both of persons and property . . . .”117 That 
right, as the title to the chapter makes explicit, is to be invoked only under “extraordinary” 
circumstances and in no way undermines normal title to municipal lands.     

The most compelling evidence of the municipal ownership of the common lands, 
however, is the archival grant-related documents themselves. In the 1794 act of possession for 
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the San Miguel del Vado grant, when the alcalde placed the petitioners in possession he 
specifically noted that the pastures and watering places were to be held in common and that the 
possession was “without prejudice to the royal interest or that of any third party (‘sin perjuicio de 
su real aver ni el de tersero’).” This clearly indicated that the grant was severed from the royal 
domain. Moreover, the governor’s decree stipulated that the alcalde was to execute the 
concession “so that they [the settlers] their children and successors, may have, hold and possess 
the same in the name of his majesty . . . .”118 How could the authorities be any more clear or 
specific in exactly what they were granting? Furthermore, on 13 July 1814, when the Territorial 
Deputation conceded the Los Trigos grant, whose eastern boundary was the western exterior 
boundary of the San Miguel del Vado grant, it specifically stated, “This illustrious corporation     
. . . has granted the remnants of both places; that is to say, that which may not belong to the 
Indians of the Pueblo of Pecos or to the neighboring inhabitants of the place El Bado . . . .” 
(emphasis added).119  

The archival documentation for many other community grants supports the same 
conclusion. The Las Trampas grant, for instance, instructed the alcalde to “give royal [emphasis 
added] and personal possession to all [that is held] in common and to each one in particular of 
their respective tracts . . . .  ”  (“dara possession real y personal a todos juntos y en particular en 
su pertenencia . . . .”). Likewise, Governor Vélez Cachupín, who made the Las Trampas grant in 
1751, specifically named and granted each head of household “one hundred and eighty varas of 
wheat growing land, with corresponding water, pastures, and watering places, entrances and exits 
. . . .” 120 

 The San Antonio de las Huertas grant states: “[The] chief Alcalde . . . will notify all the 
settlers that all the land they take possession of, with the exception of those that are cultivable, 
are commons for the generality of that settlement, and therefore that all the pasturage, woods and 
water are common for all. And the said chief Alcalde will issue to all the settlers a certificate of 
all, to the end that the same may be to them sufficient title . . . . 121  

The 1769 concession for the San Joaquin del Nacimiento grant [also denounced in 
Julian’s Land Stealing article] by Governor Pedro Fermin de Medinueta not only makes clear 
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that he is granting title to both the private allotments and the common lands, but acknowledges 
the importance of community ownership of the ejido: “[the] concession being royal domain, and 
adapted as well for planting of all kinds of seeds as for the raising of livestock, the whole so 
necessary for the support and increase of the province, and welfare of its inhabitants . . . I do 
concede . . . to each of the settlers . . . corresponding irrigable land and all the remainder of the 
tract shall be lands of the said settlement, common to all grantees, and to none others, for pasture 
grounds of their animals, and for other uses of the residents . . . .” He went on to instruct the 
alcalde to place “firm and fixed landmarks” at the boundaries of the grant and to “return the 
original entry [act of possession] that it may remain among the archives of this government; and 
should the body of said settlers request a duplicate he will furnish the same for their security.”122 

In response to a 1766 dispute between the residents of the San Fernando y San Blas grant 
(also known as the Bernabé M. Montaño grant and included in Julian’s article) and the residents 
of the neighboring Atrisco grant whose livestock were encroaching on the San Fernando y San 
Blas commons, Governor Tomás Vélez Cachupin stated: “I order the residents of Atrisco that by 
no manner shall they bring their herds into the lands and pastures that belong to the residents of 
the Settlement of our Lady of Light, San Fernando y San Blas, which lands are included in the 
boundaries marked and designated by the Royal Grant made to them when the settlement was 
established [emphasis added]. The said pastures are only common to the residents of the 
aforesaid settlement of San Fernando and . . . no resident or residents of any other place can . . . 
have the benefit of said pasture and lands.”123    

An 1808 conveyance for a private allotment in the Town of El Rito grant specifically 
stipulates that the land was sold with an interest in the common lands (“con entradas y salidas, 
ausiones y ejidos”).124 

Historian Daniel Tyler concludes: “In sum, the word ejido [community common lands] was 
often used incorrectly to stress the rights of Hispanic citizens to the use of grass, wood, water 
and other resources of the public domain. Its real meaning, according to the laws of Spain and 
Mexico, as well as to the customary and accepted practices of New Mexico prior to United States 
occupation, was that a special portion of land was removed from the public domain, attached to a 
community which had legal title to and control of an area into which new settlers were expected 
to expand and in which they, too, had common use rights.”125 
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Finally, historian Malcolm Ebright provides irrefutable evidence that the Mexican 
government specifically considered the common lands of the Cañon de Chama/San Joaquin grant 
to be vested in the community. In chapter five of his book, Land Grants and Lawsuits in 
Northern New Mexico, Ebright demonstrates how customary law, which in the remote 
settlements of New Mexico was the only judicial system available, was applied to the question of 
ownership of the common lands when settlers from outside the San Joaquin community took up 
residence within the grant boundaries about five miles from the village of San Joaquin in 1832. 
The San Joaquín residents consequently filed a protest and the litigation that ensued was 
overseen by an “asesor” (attorney general), Antonio Barreiro, a “lawyer whom the central 
government in Mexico City  . . . sent to New Mexico to act as a one-man judicial system for the 
province . . . .” Barreiro’s decision, as reported by the local alcalde “indicates that the Mexican 
government considered the entire San Joaquin grant—not just the allotments [privatized 
agricultural tracts and home sites] . . .—to be owned by the settlers and not the government.”126  
In the alcalde’s words the unalloted lands within the exterior boundaries designated in the act of 
possession, “remained for the benefit of the children of the [original] settlers” exclusively. This 
case clearly contradicts the Court’s assertion that the claimants could not have gone into the 
courts of the antecedent sovereigns and had title to the unalloted lands within the exterior 
boundaries confirmed to the community. Moreover, the record of the 1832-1833 San Joaquin 
litigation was contained in the archive the United States government inherited from Mexico 
following the Mexican-American War and was therefore available to Julian and Reynolds had 
they bothered to look.  Ebright concludes, “Knowing what we do now, it is somewhat appalling 
to contemplate the injustice that resulted from the United States Supreme Court’s blanket 
acceptance of what Mr. Reynolds and Mr. Hall told them about the Hispanic law of New 
Mexico.”127  

Historian Victor Westphall  agrees: “The common lands of the community were private 
property.” He further asserts that “Even if, as some contend, the king granted only the usufruct of 
the land to the community, this type of usufruct was perpetual . . . . This is an important 
distinction . . . . The U.S. Supreme Court surely violated international law [which it was 
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specifically mandated to uphold] when it held that the common lands of community grants 
passed to the United States after Mexican cession.”128 

The fourth claim previously recommended for confirmation that Julian denounced in his 
article was the Estancia or Antonio Sandoval grant whose preliminary survey included 415.036 
acres. This grant was among many large grants made by Mexican Governor Manuel Armijo in 
the 1840s.  In contrast to the empresario grants such as the Sangre de Cristo and the Maxwell 
that were made to create buffer settlements against United States and French incursion, the 
Estancia grant was made to Sandoval, one of the richest most powerful men in New Mexico, in 
payment for services rendered and loans he made to the Mexican government. It was requested 
and used for grazing Sandoval’s substantial herds of livestock. It was unquestionably a valid 
grant, which Julian recommended rejecting. His recommendation for rejection was predicated on 
purely technical grounds based on a very narrow interpretation of Mexican law rather than 
customary usage, for which there was a substantial record that was completely ignored. 

Sandoval submitted his petition on 5 December, 1845 requesting lands to pasture his 
livestock, which he noted were “considerable.” Armijo made the concession on 7 December in 
consideration of the “valuable services” Sandoval had rendered and the money that the 
government owed him. He agreed to the boundaries outlined in Sandoval’s petition and 
specifically exempted the track from “all tax or tribute.”129 Sandoval’s representative, José 
Antonio Aragon, was placed in possession of the tract on 15 December by Alcalde José Baca 
with the admonition that Sandoval “maintain a force of men, with good arms, to be ready for an 
emergency . . . . “130  

Julian conceded the authenticity of the documents, but asserted, “There is nothing to 
indicate that any of these papers ever constituted a portion of the archives of the Mexican 
Nation,” which he contended, citing Anglo-American law (Peralta v. United States, 3 Wall 434) 
“’did not divest “titulo [title]” unless record was made in conformity with law.’”131 

That, however, was an erroneous presumption that once again ignored the enormous 
record of Mexican customary practice regarding land grants, which was available to the federal 
courts and Julian had they bothered to do the research. Going back to the protest Ebright cited in 
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the Cañon de Chama adjudication in which the asesor Antonio Barreiro, sent to New Mexico by 
the Mexican federal government, ruled on the protest of the San Joaquin residents regarding a 
new settlement within their grant boundaries, we find a parallel circumstance. In their reply to 
the protest, the new settlers contended the original grant was not legal because the grant papers 
had not been deposited in the archive. Barreiro ruled, however, “ . . . even if there be any 
requirement lacking, it is not [an] essential requirement, but one of pure formality.”132  

Julian next attacked the claim for exceeding the limits set for individual grantees under 
the Mexican Colonization law of 1824. That law limited each individual grantee to eleven square 
leagues or approximately 48,000 acres, but under local governance this law was tempered by 
custom, usage, and politics and there were several other instances of grazing grants made during 
the Mexican Period that exceeded the eleven square league provision, which Congress had 
already confirmed.133 Bear in mind that this was a very arid region and Mexican elites needed 
large tracts of land to pasture their livestock, which often amounted to thousands of animals. A 
reasonable test of the grant’s validity, for which there was a whole body of legal precedent, 
would have been the question: Did the Mexican government question its legitimacy by repealing 
or revoking it? The answer, of course, is  “No.” Yet there’s ample documentation that both the 
Spanish and Mexican governments were not reluctant to repeal or revoke grants when they 
thought it was warranted.134  

Finally, Julian asserts: “No evidence was produced in this case that Sandoval ever 
occupied or cultivated the land in any manner or that he ever was in possession or exercised any 
acts of ownership over it, subsequent to the delivery of it to his agent.”135 Once again the record 
demonstrates that this is untrue. Included in Senate Executive Document Number 40, 42nd 
Congress, 1st Session, page 6, already cited, is the July 8, 1848 conveyance of the grant to 
Sandoval’s nephew, Gervacio Nolan, and the formal acknowledgement of that conveyance by 
the Bernalillo Circuit Court clerk, José Felix Benavides. The acknowledgement of the 
conveyance by the clerk clearly amounts to an acknowledgment of the legitimacy of the 
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transaction and therefore Sandoval’s ownership of the tract. Moreover, according to historian J. 
J. Bowden, following the act of possession “Sandoval entered upon, occupied and improved the 
grant. He also maintained an armed force adequate to defend the grant . . . .”136 

This is clearly a case of Julian ignoring customary usage and resorting to contrived legal 
technicalities to deny a legitimate claim. So why wasn’t the large body of Spanish and Mexican 
customary law applied to land grant adjudications by Julian and the Court of Private Land 
Claims? Ebright asserts: “In New Mexico prior to United States occupation, evidence of custom 
was found in the decisions of the alcaldes, ayuntamientos and the acts of the government. Since 
English [Anglo] common law is also composed of decisions in actual cases, it should not have 
been difficult for Anglo-American lawyers and judges to understand Hispanic customary law. 
The problem, then as now, was that these decisions were never translated, organized and studied 
the way common-law cases are. The United States government had the expertise to do this, but    
. . . it was not in its interest to do so.”137 Julian, the Court of Private Land Claims, and the 
Supreme Court did not reference Spanish and Mexican common law because those courts 
represented the colonial interests of the United States rather than interests of justice and equity. 
Clearly the Mexican courts would have upheld the validity of many of the claims rejected by 
Julian and the federal judiciary. 

The fifth claim Julian denounced in his article was the Ignacio Chaves or Chaca Mesa 
grant made to Chaves and four associates in January 1768. All five were residents of the Atrisco 
land grant west of Albuquerque and stated in their petition that they were “greatly confined, 
owing to [the grant’s] limited extent, for it scarcely affords us planting ground and we have no 
room for pasturage to enable us to keep our herds, cattle, sheep and goats, and one of us his 
horses” (another example that pasturage was not abundant and freely available).138 They 
therefore requested a “tract of land, unsettled and uncultivated” northwest of the Atrisco grant 
and approximately a league and half (4.5 miles) on each side. In response, Governor Pedro 
Fermin de Mendinueta, acknowledging that “ . . . in view of the circumstances and aware that . . . 
the petitioners are good militiamen, supplied with horses and arms and ever ready in the service 
of the King . . . ,“ 139 ordered the alcalde to place the petitioners in possession of the tract “for 
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themselves, their children and their successors  . . . ,” with the caveat that they not dispossess the 
Apaches and Navajos already living there, but “treat them with love and Christian sincerity, 
endeavoring to attract them to a knowledge of our holy faith, and bring them under the control of 
our sovereign.”140 On February 17, 1768 Alcalde Bartolome Fernandez placed the grantees in 
possession of the tract. The boundaries, as stated in the act of possession, were, “on the north, a 
white tableland, commonly called Chaca Mesa; on the east, the lands of Jose Garcia, Miguel and 
Santiago Montoya; on the south, the point of the mountain, and on the west, the lands of Felipe 
Tafoya, Diego Antonio Chaves, and Pedro Chaves.” He estimated that the tract contained “four 
leagues, somewhat more.”141 

Julian’s recommendation to Congress that the claim be rejected, while not questioning 
the legitimacy of the grant itself, raised three issues: what was the actual quantity of land granted 
(there had been a preliminary survey made that included 243,036 acres that Julian denounced as 
grossly exaggerated); did the grantees actually utilize the grant and thereby fulfill the use 
requirement necessary to vest title in them; and did the present claimants demonstrate that they 
were the heirs or legal successors of the original grantees?  

Regarding the first question, Julian noted that the alcalde specified the grant contained 
“four leagues, somewhat more,” which would have amounted to approximately 18,000 acres. 
However, the boundaries noted in the act of possession were specific and the northern boundary, 
Chaca Mesa, was well known and the only mesa in the area with that name. Moreover, Alcalde 
Bartolome Fernandez was the same man who had placed Felipe Tafoya and his associates in 
possession of their grant (specified as the southern boundary of the Ignacio Chavez grant), so he 
was well aware of the location of both boundary calls.142 That made the north-south perimeters 
fifteen miles in length or approximately five leagues. Thus the preliminary survey, which 
observed the specified boundary calls, was correct even if though the alcalde underestimated its 
extent. Additionally, the grant was once again in an extremely arid region, and assuming the 
livestock herds of the five grantees were substantial, they would have needed a very large area 
for pasturage.  

As for the questions of validation of title and chain of title, we have to jump ahead to the 
record of the Court of Private Land Claims, which eventually adjudicated the claim after Julian’s 
recommendation that it be rejected. The claimant, William P. Miller, asserted he had acquired the 
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interests of all the descendants of the original grantees by mesne conveyance, apparently to the 
satisfaction of the Court. The Court, however, according to historian J. J. Bowden, “pointed out 
that the evidence of possession on the grant was very meager and history indicated that its 
possession was undoubtedly interrupted by lengthy periods of time [due to the raids of the 
nomadic tribes who traditionally used the area].143 The claimant’s assertion that he had also 
acquired title by prescription (extended occupancy) was rejected, but the claim was confirmed 
nonetheless with the stipulation that the northern boundary be fixed at a “white mesa” 
approximately three and three fourths miles from the southern boundary rather than specifically 
named boundary, Chaca Mesa, fifteen miles from the southern boundary.144 While this 
unjustified compromise limited the claim to 47,258.71 acres, it probably prevented a protracted 
legal battle and was still considerably more than the 18,000 acres Julian allowed. The 
confirmation of the claim by the Court, at two and a half times Julian’s estimate of its extent, 
presumes he was unjustified in recommending its rejection.  

The sixth claim Julian focused upon in his article is the Socorro grant, of which he said it 
“invites particular attention.” He went on to say, “It is alleged to have been made in 1815 or 
1816, but its existence is not shown. The fragmentary papers relied on as proof utterly fail to 
establish it. An equitable claim may be asserted with some plausibility to a small portion of the 
tract, including a group of villages existing at the date of the alleged grant; but the claim made 
covers 1,612,000 acres, and as surveyed contains 843,259 acres, including very valuable 
minerals which are not excepted by the recommendation [of Surveyor General Proudfit], as they 
should have been. All of this land . . . is unwarrantably reserved from settlement in the interest of 
the claimants.”145  

Julian’s opinion in this case relies entirely upon the opinion of a member of his office, 
William M. Tipton, that the signature of Governor Manuel Armijo, on an 1845 document 
recertifying an alleged grant in 1815 or 1816 to the Town of Socorro, was a forgery. Ironically, 
Armijo’s own secretary, Donaciano Vigil and the New Mexico Territory’s second governor, had 
previously sworn before Surveyor General Proudfit “to the best of his knowledge, the governor’s 
signature and rubric were genuine.”146 
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Before trying to determine the extent of this claim, however, we must know something of 
the history of the settlement. Socorro is one of the oldest communities in New Mexico. 
Originally settled by Piros Indians, the Franciscans established a mission at the present site of 
Socorro in 1626. By 1680 it had a population of approximately six hundred people and housed a 
Spanish garrison, which was critical in protecting the trade route (the Camino Real) between 
Chihuahua and El Paso and Santa Fe and Santa Cruz de la Cañada (present day Española).147 

During the Pueblo Revolt, which resulted in the expulsion of the Spanish from New 
Mexico by an alliance of the Pueblos north of Socorro, the Piros remained allied with the 
Spanish and fled with them to the relative safety of El Paso. Although de Vargas reconquered 
New Mexico in 1693, Socorro remained deserted for more than a century due to the danger of 
attack by nomadic tribes.148 

Fearing that New Mexico could once again be lost, the Spanish king ordered the 
establishment or reestablishment of a number of presidios. On 18 January, 1800, the 
Commandant General of New Spain ordered the Governor of New Mexico to attempt to resettle 
the abandoned communities of Senecu, Socorro, Allamillo, and Sevillita in an attempt to protect 
the vital Camino Real. He was further ordered to grant each settlement four-square leagues of 
land (approximately 17,370 acres). Alamillo was immediately reestablished, but the Governor 
deemed the resettlement of the other three locations impractical for a number of reasons. 149   

Thus, Socorro was not resettled until 1815 when seventy families relocated to the long 
abandoned site. On November 18, 1817 two members of the community, on behalf of themselves 
and the other residents, petitioned Governor Pedro Maria de Allande for a grant of the lands 
upon which they had settled. The governor in turn directed the Alcalde of Belen to: “ . . . comply 
with the order which had been given to him by my predecessor when he directed the abandoned 
Pueblo of Socorro be settled.”150 

The alcalde placed the residents in possession of the grant, but gave them no testimonio 
evidencing the grant or its boundaries. The residents, therefore, petitioned Governor Facundo 
Melgares in 1818 for formal documentation of the concession. According to historian J. J. 
Bowden, “There is tradition that the Alcalde of Peña Blanca again placed the colonists in 
possession of the grant and gave them the proper documentary evidence of such proceedings       
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. . . , but such papers were subsequently lost when the office of the Alcalde of Socorro 
burned.”151  

Bowden goes on to say: “The expediente of the grant, which was in the Archives at Santa 
Fe, was also destroyed during the revolution of 1836 . . . . The loss of all copies of the grant so 
disturbed the colonists that on 30  November, 1845, Manuel Trujillo, on behalf of himself and 
the other colonists, petitioned Governor Manuel Armijo, asking for confirmation of their title . . . 
which he described as being bounded: On the north by the upper bluff of the Arroyo de San 
Lorenzo [the Antonio Chavez grant]; on the east, by the summit of the mountains on the east side 
of the Rio Grande . . . ; on the south  by the edge of the little heights of Tornillal at the edge of 
the meadows called and known as the Bosque del Apache; and on the west, by the summit of the 
Magdaline Mountains.”152  

The authenticity of this December 2, 1845 document was the bone of contention upon 
which Julian’s decision to deny the larger claim in favor of an equitable claim to the areas 
residents actually resided upon and farmed rested. In other words, assuming this was a 
community grant, as it surely was, Julian, in accordance with his unsubstantiated theory that title 
to the common lands remained vested in the sovereign rather than the community, sought to strip 
the community of its common lands, whatever their boundaries may have been. By his own 
admission Julian conceded: “The evidence shows that some of the claimants resided upon the 
land claimed for at least twenty years prior to the cession of this Territory to the United States. 
That in 1875 eight hundred families were residing upon the tract, there being in existence seven 
towns or settlements, among which was the present city of Socorro; that according to the census 
of 1885, contained four thousand inhabitants. It is a matter of history that a settlement existed at 
this place long prior to the war between the United States and Mexico.”153 This information 
alone argues forcefully that under the laws of Spain and Mexico those governments would have 
recognized the legitimacy of a substantial tract of land (much more than Julian was willing to 
concede), including what the residents used for pasturage and resource extraction. Moreover, 
there’s a certain logic associated with the boundaries outlined in the Armijo grant: it contained 
all the unappropriated lands in the Rio Grande Valley between two fully documented grants, the 
Antonio Chavez to the north and the Bosque del Apache to the south with the mountains on both 
sides of the river forming the east and west boundaries. Furthermore, the other grants in the area, 
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which were less populous than the Socorro tract, were substantial in size because of the extreme 
aridity of the area and the dependence of the residents on livestock grazing.154   

The question still remains, however, was the Armijo document legitimate or a forgery? 
To answer that question, we must ask the related question, what do we know about the two men 
whose conflicting testimony forms the basis of this controversy. Neither of them had 
unblemished records. William M. Tipton was the Surveyor General’s (and later the U. S. 
Attorney for the Court of Private Land Claims’) main archivist, translator, and handwriting 
expert.155 He had, however, been implicated in a scandal involving the survey of the San Joaquin 
(Cañon de Chama) grant and clearly was not “above board.” Historian Hilario Luna in his book 
on the San Joaquin del Nacimiento grant, also accuses Tipton of fraud in conspiring to defeat 
that claim.156 Donaciano Vigil, on the other hand, while holding high office in both the Mexican 
and American governments, was also a land speculator, who historian G. Emlen Hall suggests 
was not reluctant to manipulate the facts to his own advantage.157 As Armijo’s former secretary, 
he was frequently consulted by the Surveyor General with regard to the authenticity of Armijo’s 
signature, and in at least one case, the Sierra Mosca claim, both Tipton and Vigil agreed that the 
signature was a forgery.158 In the case of the Socorro claim, however, Vigil had no interest in the 
grant, whereas Tipton’s testimony before the Surveyor General and later the Court of Private 
Land Claims was at least obliquely tainted by the fact that both these agencies were his 
employers and clearly wanted to limit the claim. Moreover, by the time Julian consulted Tipton, 
Vigil was long dead and could not refute the assertion of forgery. 

Although Julian’s recommendation to limit the claim to the private allotments of the 
residents was not confirmed by Congress, his investigation affected the ultimate outcome of the 
adjudication by the Court of Private Land Claims where Tipton once again testified that the 
Armijo document was a forgery. The Court not only agreed with Tipton on the authenticity of 
the document, it further ruled that even if the document was valid, Armijo did not have the 
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authority to revalidate a grant made by Spanish authorities, completely ignoring customary 
usage. Claimants, therefore, were forced to rely on the 1800 Spanish document ordering the 
resettlement of Socorro and neighboring villages that stipulated they be granted four square 
leagues of land. The U. S. Attorney for the Court of Private Land Claims offered no defense 
against this claim and thus the residents were unquestionably robbed of a great deal of land, 
perhaps over 800,000 acres, which also, as Julian noted, contained valuable mineral rights that 
the government coveted and from which the claimants could have benefited. 

The seventh claim Julian reexamined was the Bernardo de Miera y Pacheco and Pedro 
Padilla grant, also known as the Cañada de los Alamos. Of this grant he wrote: “[It] was one 
league of land, or 4,438 acres. The conditions of the grant were never complied with, and no title 
therefore vested in the grantees. The land, however, was surveyed for 148,862 acres, and this 
area is unwarrantably reserved from settlement in the interests of the claimants.”159 Except for 
the extent of the preliminary survey, Julian, once again was incorrect on all counts. 

Apparently Miera y Pacheco and Padilla personally appeared before Governor Pedro 
Fermin de Mendinueta in early February of 1768, requesting an unappropriated tract on which to 
pasture their livestock and outlining its boundaries. On February 9, 1768 the Governor granted 
their request with the provisions that the tract be four leagues in circumference.160 Historian J. J. 
Bowden notes with regard to this designation: “ . . . it should be remembered that in most cases 
the grant of a ‘league of land’ has been interpreted as a league in each direction or four square 
leagues [approximately 18,000 acres].”161 The Governor also specifically noted that if the 
designated tract should conflict with the boundary of the neighboring Cebolleta grant, the 
distance from that grant should be reduced and the other boundaries increased to make up the 
difference.162  

On 6 February, 1768, Francisco Navarro, the Alcalde of Albuquerque, gave notice to the 
owners of the adjoining grants that on March 2 he would deliver possession to the grantees if 
there were no legal objections. On the appointed day, the neighboring grant owners assembled 
and no one voiced an objection to the new grant. Navarro, therefore, proceeded to the area and 
finding that the terrain did not lend itself to being laid out as a square, surveyed it as a rectangle 
instead, one and a half leagues from east to west and two and a half league from north to south 
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Additionally, one of the neighboring grant owners, Salvador Jaramillo, donated a small piece of 
land adjoining the tract making the grant somewhere between 17,000 and 20,000 acres.163 While 
this is nowhere in line with the preliminary survey, it is still four to five times the amount Julian 
estimated.   

Surprisingly, in his eleven-page report to Congress, Julian concentrated most of his 
attention on the assertion that the claimants did not comply with the usage requirement rather 
than the extent of the grant.  He noted,  “There is no evidence that the grantees were ever upon 
the land, or occupied it in any manner, after delivery of possession. The decree of the of the 
Governor declares that the land would be forfeited unless settled within the time prescribed by 
law.”164 Julian made this assertion despite making no attempt to ascertain whether the grantees 
did take possession of the grant, making it clear that he did not simply want to reduce the 
preliminary survey, but nullify the claim all together. Ironically, when this claim was ultimately 
adjudicated by the Court of Private Land Claims, oral testimony demonstrated conclusively that 
the grantees and their descendants occupied and used the grant and the U. S. Attorney, who was 
even more of a stickler for details than Julian, dropped his objection to the usage and occupancy 
issues and acknowledged the legitimacy of the grant.165   

Julian also, once again, demonstrated his ignorance of customary usage, when he 
claimed, “The Alcalde exceeded his jurisdiction when he put the grantees in possession of more 
land than he was directed to.”166 The alcalde’s act of possession specifically stated, “. . . all the 
requirements of this the said grant having been complied with . . .  I do order that a testimonio, 
word for word be made hereof, and that the originals of these papers be transmitted to his 
Excellency, the aforesaid Governor of this province, for the purposes mentioned by his 
Excellency.”167 So the Governor was clearly aware of the parameters of the grant, yet there is 
nothing in the archival record demonstrating that he altered or rejected the alcalde’s orders. The 
U. S. Attorney for the Court of Private Land Claims, however, stood by Julian’s contention that 
the grant could not exceed the Governor’s original order, as he interpreted it, to limit the grant to 

                                                
 
163 Ibid, 1460-1462. 
164 George W. Julian, “Private Land Claim of Bernardo de Miera y Pacheco and Pedro Padilla,” SG 98, roll 22, frames 1296-
1306. 
 
165 Bowden, op. cit., 1465. 
 
166 George W. Julian, “Private Land Claim of Bernardo de Miera y Pacheco and Pedro Padilla,” SG 98, roll 22, frames 1296-
1306. 
 
 
167 Act of Possession for the Cañada de los Alamos grant, SG 98, roll 22, frames 1273-1280. 



August 7, 2013 50 

one square league. Thus, despite acknowledging the boundaries of the alcalde’s act of possession 
the Court, in what I believe was a unique judgment, ordered the claimants to choose one square 
league within the out boundaries delineated by the alcalde.168 

Like the Cañada Ancha claim, Julian was correct in questioning the extent of the 
preliminary survey of the Miera y Pacheco and Padilla claim, but completely incorrect in judging 
it by the standards of Anglo-American law rather than Spanish customary law and usage as he 
was mandated to do.  

The eighth claim that Julian singled out to discredit was the Cañada de Cochiti. Of this 
claim Julian wrote: “The Cañada de Cochiti grant is dated August 2d, 1728. The grantee 
petitioned for a ‘piece of land to plant thereon, and on said piece of land to cultivate ten fanegas 
of wheat and two of corn,’ being about 32 acres, and to pasture his ‘small stock and horse herd.’ 
The validity of the grant is not shown, nor is there an equitable claim; but it was approved by the 
Surveyor-General, and the survey covers a strip of land averaging from five to six miles in width, 
and from twenty-five to thirty in length, aggregating an area of 104,554 acres, or a little more 
than 163 square miles. The whole of this tract is reserved from settlement in behalf of the 
monopolists who claim it without right.”169 Julian’s judgment of this claim was, by and large, 
misleading or false.   

The facts of the claim are as follows. The grant was requested by a landless Albuquerque 
resident Antonio Lucero, who as Julian noted, requested it for planting wheat and corn and the 
pasturage of his herds of small stock (presumably sheep and goats) and horses. In his petition 
Lucero outlined the boundaries of the tract: “On the north, by the old Pueblo of Cochiti; on the 
east, by the Del Norte River [Rio Grande]; on the south, by the lands of the Indians of Cochiti; 
and on the west, by the Jemez Mountains.” 170 (The interpretation of these boundary calls would 
later prove decisive and set a precedent regarding on whom the burden of proof fell in 
determining the location of a disputed boundary.) 

The Governor, Juan Domingo de Bustamante, granted Lucero’s request on 2 August, 
1728 and directed the Alcalde of San Felipe, Santo Domingo, and Cochiti, Andres Montoya, to 
place him in possession of the tract after consulting members of the adjoining Pueblos and 
determining that these boundaries did not conflict with their grants. On 6 August Montoya, after 
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determining that “no person whatever who, under a better right, might claim the same,” delivered 
possession of the grant [as outlined in Lucero’s petition] to Lucero.”171 

Lucero and his heirs resided on and remained in continuous possession of the grant. On 
April 1, 1867 Felipe Sandoval, husband of one of Antonio Lucero’s great-great-granddaughters, 
filed the original petition and concession of the grant, which by this time had considerably 
deteriorated, with the Office of the Surveyor General. Along with these, Sandoval presented an 
1817 copy of the petition, concession, and act of possession, certified by the Alcalde of Cochiti, 
Juan Antonio Cabeza de Baca.172 Sandoval, however, failed to petition the Surveyor General to 
investigate the claim, probably because he could not afford to hire an attorney to draft one. 
Having occupied the grant for at least five generations,173 this clearly was a case of the legitimate 
Mexican owners being forced to sell to a land speculator because they could not afford to pursue 
their claim. So it was not until 1882, after Joel Parker Whitney, a wealthy California rancher and 
western lands speculator had purchased the interest of the majority of Lucero’s descendants, that 
the claim was investigated by Surveyor General Henry M. Atkinson, 174 probably the most 
corrupt of all New Mexico’s Surveyors General.175   

It is unclear whether Sandoval or Whitney submitted a third set of documents showing 
that in 1785 Cayetano Montaño and eleven other “actual residents and heirs” of the grant 
protested the appropriation of portions of the grant by the lieutenant of the garrison at Cochiti 
Pueblo for grazing the soldiers’ horses. The documents include the response of the local Alcalde, 
Antonio de Armenta, who noted the legitimacy of the grant and upheld the protest.176 

Additionally, Atkinson took extensive testimony from four Hispano witnesses associated 
with the grant, only one of whom had an actual interest in it. The testimony, which included that 
of the son of the Alcalde who made the certified copy of the grant papers, underwrote the 
legitimacy of the certified copy, established that there was a town on the grant that predated the 
Territory’s acquisition by the United States, and corroborated the boundaries as outlined in the 
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grantee’s petition.177  Atkinson, however, resorting to absurd legal technicalities and racism, 
systematically dismissed most of the claimants’ evidence and testimony. Because Julian’s 
dismissal of the claim is largely based on Atkinson’s Opinion, I will examine it in some detail. 

From the outset Atkinson conceded, “It is a matter of history that the old Spanish and 
Mexican archive of this territory were loosely kept after the American occupation of the country 
and many valuable documents and record books of these [land grant] titles lost, destroyed, and 
sold as waste paper under the eyes of a Government official, whose sacred duty it was to 
preserve and protect them. The fact that these records were so destroyed has opened the door to 
fraud and invited imposition upon the Government through the means of fraudulent title papers, 
and necessitating the adoption rule as to evidence of title required that may act harshly, and at 
times unjustly, towards honest claimants.”178 In other words, despite the certified copy of the 
grant and the abundance of oral testimony that supported the legitimacy of the claim, Atkinson 
raised the specter of fraudulence because there was no record of the grant in the archive the 
United States inherited from Mexico, which he admitted had been completely mishandled. 
Moreover, he made the overtly racist assertion that “in view of the facilities that claimants 
possess of producing parol [oral] testimony of almost any character if so disposed, and which in 
many instances is known to be utterly unreliable, as shown by experience in the adjudication of 
this class of claims, it is under the circumstances an imperative duty to require the clearest and 
most satisfactory proofs of the validity of a title or claim presented in this form.”179  

Atkinson also summarily dismissed the 1785 documents concerning the protest of the 
grant residents against the garrison as “unauthenticated” and therefore inadmissible, although he 
admitted that if it were genuine it would “show the occupation and possession of the tract by the 
descendants of the grantee . . . at a period long anterior to that which it would be possible to 
show by oral evidence . . . .”180  

He then took up the issue of whether the certified copy of the grant provided admissible 
evidence of the grant and concluded the copy would be material if  “authenticated by an officer 
authorized to make the same.” He went on to state, however, “I am unable to find where an 
alcalde was empowered to authenticate any document for the purposes of perpetuating the 
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same.”181 His reading of this issue was clearly based on an Anglo-American interpretation of 
Spanish and Mexican law rather than an examination of the large body of Spanish and Mexican 
customary law and usage, which contained numerous instances of alcaldes making certified 
copies of official documents that had deteriorated.  

Having thus dismissed most of the claimants’ evidence, he finally admitted on the fifth 
page of his opinion that “the parol proofs of long possession are strong” and “show a clear equity 
or claim which the Governments Spain and Mexico would undoubtedly have recognized.”182 
Having made this concession, he then took up the issue of the extent of the grant. 

Atkinson made two arguments to limit the claim “for so much ranch land as was actually 
and bona fide used, occupied and held in peaceable, uninterrupted possession under claim of 
title, by Antonio Lucero, his heirs and assigns, under and by virtue of the presumed concession . . 
. . The extent of the tract so occupied, held and used to be clearly shown and established to be 
submitted prior to an official survey thereof . . . .”183 The first argument was that in making a 
grant “It was a custom . . . to give the applicant a usufruct of considerable tracts out of the royal 
domain for pastoral purposes and small tracts for cultivation and pasture of small herds were 
granted in fee . . . .”184 While there were examples of pastureland being available to all herdsmen 
in the vicinity of large township (most of which was fully appropriated by the mid eighteenth 
century), this grant’s boundaries were clearly defined and the land within those boundaries, as 
with the Cañon de Chama grant, was intended for the exclusive use of the grantees.  

The second argument Atkinson made was that the boundaries of the grant as outlined in 
the petition overlapped four other grants made subsequent to the Cañada de Cochiti and therefore 
evidenced the fact that these areas were only granted in usufruct and the government “did not 
recognize the existence of grant in fee, covering the extensive territory.”185 Two of the four 
grants Atkinson lists had already been adjudicated and confirmed and therefore the land included 
within their surveys could not be contested even though there may have been significant grounds 
for doing so. The other two grants, adjudicated subsequent to Atkinson’s opinion, were both 
rejected and therefore evidence the opposite of what Atkinson argued. In any event, there were 
many instances of land grants that overlapped (further evidence of the difference between the 
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Spanish and Mexican land tenure system that intended the land for use and the Anglo-American 
system that commodified the land for capitalist transaction) in which the government did not 
presume that the conflict implied that the older grant was limited by the boundaries of the more 
recent grant. In fact it often presumed the opposite.186 

Following Atkinson’s recommendation that the claim be confirmed only for the land 
actually occupied by Lucero and his heirs and assigns, L. Harrison, Assistant Commissioner of 
the General Land Office, reviewed Atkinson’s entire opinion and directed Atkinson’s successor, 
Clarence Pullen, to survey the claim “according to the boundary calls in the grant, leaving final 
disposal of title to Congress.”187 Pullen, having taken the depositions of three Cochiti Pueblo 
Indians regarding the location of the boundaries outlined in the grant, had the grant surveyed 
shortly before Julian took office in 1885 and determined the tract included 104,554.25 acres.188  

At the end of February 1886 Julian reviewed the claim. He fully agreed with Atkinson, 
but was even more picayune in his assessment of the evidence. He asserted, for instance, “The 
Alcalde’s report does not show that he notified the Indians or anyone else of the decree of the 
Governor, nor are the lands described, but only referred to as ‘the lands expressed and mentioned 
in this grant.’”189 It was clearly stated in the alcalde’s report that he had determined that no one 
else had a claim on the land in question and that he had adhered to the boundaries outlined in the 
petition. 
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With regard to the extent of the claim Julian stated, “The area of the land thus prayed for 
[in Lucero’s petition], according to a careful calculation I have caused to be made, would only be 
about thirty two acres of tillable land, and pasture enough for the ‘small stock and horse herd,’ of 
the grantee, but it is now claimed that the Governor of New Mexico answered his petition by 
granting 104,554 acres; or a little more than 163 square miles. This is what the present claimants 
ask me to believe, and it is simply preposterous. It sets common sense completely at defiance. It 
is as improbable that a nation would thus throw away its public domain as that an individual 
would recklessly give away his private fortune.” Julian then goes on to suggest, “But it is insisted 
that the boundaries of the grant cover this large area and that they are to govern. To this I reply, 
that if it were true that the alleged boundaries clearly and unequivocally cover so large an area it 
would powerfully strengthen the suspicion of the forgery of the papers relied on as evidence of 
title, because the petition and grant must be judged together, and it is not fair to assume that the 
Governor of this Province was ignorant of his duties or reckless of his obligations.”190  

So Julian, as I have already noted, having conceded in the introduction to his Land 
Stealing article that “At the date of these old grants, the Spanish and Mexican governments 
attached little value to their lands. They were abundant and cheap, and granted in the most lavish 
and extravagant quantities. Leagues, not acres, were the units of measurement . . . .”,191 now 
construed the “lavishness” of the grant as proof of its fraudulence. Moreover, he once again 
ignored the realities of subsistence ranching in the arid southwest, requiring large areas of 
pasturage, and that Lucero’s petition included the needs of his large and continually expanding 
family. 

Julian then went on to deny that even an equitable claim, based upon uninterrupted 
possession of the tract, was legitimate: “The long possession of the heirs of Lucero of portions of 
the land is not denied, but the character of the witnesses is not entirely beyond suspicion . . . . 
The possession of portions of the land may have been uninterrupted, but it can scarcely be said to 
have been sanctioned by the Spanish Government . . . . Mere possession without color of title 
confers no right by prescription against the Spanish Crown.”192 Julian not only ignored the fact 
that continuous settlement or use of a grant was the most important criteria for validity under 
both Spanish and Mexican governance,193 but made the racist assertion that “the character of the 
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witnesses is not entirely beyond suspicion” because there was slight variance in the witnesses’ 
descriptions of the boundaries. 

Thus Julian’s opinion, while basically agreeing with Atkinson’s in principle, went 
beyond it in recommending, “the whole of the tract claimed should be restored to the public 
domain, and I therefore recommend the rejection of this claim by Congress.”194 

Both Julian’s and Atkinson’s opinions would eventually be repudiated by the Court of 
Private Land Claim’s decision195 in the case, although that decision would set a precedent that 
would negatively affect subsequent adjudications. While there was much testimony and dispute 
over the location of the western and northern boundaries of the grant, the Court of Private Land 
Claims held that the grant was valid within the north, south and east boundaries outlined in the 
original grantee’s petition, but fixed the western limit as the same as the northern boundary, “the 
old pueblo of Cochiti.”196 This decision limited the claim to approximately 5,000 acres and was 
appealed to the Supreme Court, the crucial issues being the location of “the old pueblo of 
Cochiti” and the limit of the western boundary. 

The Supreme Court determined that the western boundary, indicated in the petition as 
Jemez Mountains, could not be the same as the northern boundary, but fixed it at “the nearest 
sierra or other natural object that bears the name Jemez” rather than the summit of the highest 
peak in the Jemez mountains as the claimants contended.197 Similarly, the Court ruled that 
despite there being two potential “old pueblo of Cochiti” sites, one of which lay seven miles to 
the northeast of the other, “The burden of proving the larger grant is upon the claimants. So long 
as the description is reconcilable with the smaller grant . . . the Government is entitled to the 
benefit of that construction.”198 This legal precedent, which repudiated Percheman and which 
Julian would unquestionably have supported, ignored the history of areas utilized by grant 
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residents and allowed the government to severely limit subsequent adjudications, such as the 
previously discussed Juan Bautista Valdez, to similarly named land marks that had nothing to do 
with the actual boundaries of the grant.  

The ultimate outcome of this adjudication, however, was to expand upon the area the 
Court of Private Land Claims allocated in its decision, and the final survey found that the Cañada 
de Cochiti claim contained 19,112.78 acres. 199 

The ninth claim Julian singled out to denounce was the San Joaquin del Nacimiento, 
which Julian allowed was a legitimate grant but maintained that its terms of residency “were 
never complied with, and title, therefore, did not vest.”200 This grant has a complicated history 
and it was, I believe, deliberately misconstrued by both Julian and the Court of Private Land 
Claims to dispossess the legitimate owners of somewhere between 58,000 and 130,000 acres of 
land. Moreover, although Julian complained in his article, “The land [131,725 acres included in 
the preliminary survey] is reserved from settlement, and must so remain till the title is acted upon 
by Congress,”201 the Land Office had actually allowed numerous entries within the tract under 
the Homestead Act, which were clearly illegal,202 and which Julian, one of the drafters and 
sponsors of the Homestead Act, had a stake in protecting. 

The story of the granting process itself is straightforward and indisputable. Sometime in 
1769, before the 20th of July, Joaquin de Luna, on behalf of himself and thirty-five other heads of 
households, applied to Governor Pedro Fermin de Mendinueta for a grant of land upon which the 
petitioners had already been residing for three years. Luna went on to state there was sufficient 
cultivatable land for the thirty-six families as well as pasturage for their 10,000 cattle and sheep 
(further evidence of the extent to which settlers depended on livestock as the main source of their 
sustenance) and “abundance of horses employed [to fight the incursions of hostile nomadic 
tribes] in the service of our Lord, the King . . . .”203 Luna also stated the north, south, and east 
boundaries the community requested and noted the western boundary must be fixed by “the party 
who may place us in possession.”204 
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On July 20, 1769 Governor Mendinueta complied with the request, noting that the 
settlement would serve “as a barrier to the Utah [Ute] and Navajo tribes . . . [and] the support and 
increase of the Province and the welfare of its inhabitants.” Mendinueta then ordered Alcalde 
Bartholome Fernandez to place the petitioners in possession of the tract, layout a fortified town, 
allocate irrigable lands to each family, and designate the remainder of the tract as common lands 
to be used by the grantees and “none others” for pasturage and other extractive uses. He further 
designated the grantees “make settlement within the time prescribed in the Royal Laws . . . .”205 

Significantly, Alcalde Fernandez began his July 28, 1769 act of possession with the 
words, “At the town of San Joaquin del Nacimiento del Rio Puerco,” explicitly acknowledging 
that the grantees, having resided in the area for three year preceding the grant, had already 
established a town. Following the Governor’s instructions he designated the north, south, and 
east boundaries as requested by the settlers in their petition, and fixed the west boundary as the 
Arroyo en el Medio. He then proceeded to layout the fortified settlement and allocate the 
irrigable fields.206 

According to church records of the Archdiocese of Santa Fe, which recorded births, 
deaths, and marriages, the community initially prospered, but in 1779, long after the residency 
requirement of four years had been complied with, the settlement, along with several others in 
the vicinity, had to be abandoned due to the ongoing depredations of nomadic tribes.207 Oral 
testimony evidenced continued use of the tract by grantees, who had relocated to the Abiquiu and 
Cañon de Jemez grants, for pasturage and agricultural purposes after the abandonment of the 
settlement.208   

This is the grant that Surveyors General T. Rush Spencer, James K. Proudfit, and George 
W. Julian were petitioned to consider, but it should be mentioned here that when the adjudication 
was ultimately decided, a second claim, based on a set of 1815 archival documents for the same 
tract of land, played a decisive role in the ultimate outcome and will be discussed in due course. 
It is Julian’s recommendation, however, based on the information he had at hand at the time, that 
is the issue of my concern. 

The heirs of the thirty-six original grantees presented the original grant documents to the 
Surveyor General’s office on July 3, 1870 but soon realized that the Surveyor General T. Rush 
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Spencer would take no action until a legal petition for consideration of the claim accompanied 
the documents. As previously noted, in order to accomplish this grant heirs, who were Spanish 
speaking, illiterate, substance farmers and ranchers, were forced to put their claims in the hands 
of predatory lawyers who traded their services for significant portions of the grant (one third to 
one half was the usual payment for a successful outcome). Not surprisingly, most lawyers in the 
New Mexico Territory were members of the notorious Santa Fe Ring, so forcing claimants to 
seek legal representation was completely contradictory to the “expressed” aim of the government 
in designating Julian Surveyor General: ending the monopolization of land grants by the Ring.  
Moreover, this policy was clearly a violation of Article VIII of the Treaty of Guadalupe Hidalgo, 
which stipulated, “Mexicans now established in territories previously belonging to Mexico . . . 
shall be free to continue where they now reside . . . retaining the property which they possess in 
the said territories . . . without their being subjected, on this account, to any contribution, tax, or 
charge whatever [emphasis added].” 

Spencer reviewed the documents and began to draft a recommendation for approval of 
the claim shortly before he died in June of 1872.209 His successor, James K. Proudfit, 
subsequently reviewed the claim in November of 1872 and concluded, “The grant in this case is 
full and complete in substance and is an absolute grant . . . . The claim is deemed to be a good 
and valid one . . . .”210 

As previously noted, the Land Office in Santa Fe had allowed a number of entries on the 
tract under the provisions of the Homestead Act and in order to curtail this practice the claimants 
were forced to underwrite the expense of a survey in 1879 that concluded the grant contained 
131,725.87.211 Surveyor General Atkinson approved the survey, theoretically protecting the 
claim from further entry. 

On February 1, 1886, however, one hundred sixteen people who had settled on the grant 
filed a protest with the General Land Office asserting the survey was in error. As a result, Land 
Office Commissioner William A. J. Sparks instructed Surveyor General Julian to reexamine the 
grant and the survey.212 

In his review of the claim, Julian conceded from the outset that the grant documents “are 
believed to be genuine.”213 However, he immediately raised the question, “Was this evidence 
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sufficient to establish title?” He followed this by raising a number of specious issues through 
which he questioned the legitimacy of claim and the extent of the survey. He first questioned 
whether the original grantees complied with the four-year residency requirement necessary under 
Spanish law for perfecting title and concluded there was no evidence of such compliance.214 As 
previously noted, there was an abundance of archival evidence in the church archives in Santa Fe 
attesting to the fact that the original petitioners resided on the grant and established a town upon 
it between the years 1766 and 1769. Moreover, the original 1871 petition submitted to the 
Surveyor General’s office stated, “That the Grantees mentioned in the original papers in this 
case, did erect buildings, establish a town and lived upon, occupied and cultivated the tract of 
land Granted with their families [and] herds . . . and during the existence of an entire generation 
is a fact notorious, and which is not questioned by the oldest living inhabitant, and settler of this 
country, and that they remained until by the fortune of war, they were finally overpowered by the 
combined frontier Indian tribes . . . .”215 

Julian then resorted to a completely technical detail by asserting that the petition failed to 
name the claimants and only referred to them as “the heirs and legal representatives of the thirty-
six original grantees.” He further asserted, “it is certainly not obligatory upon the United States 
to declare the land private property and deliver it to any one choosing to claim it.”216 Clearly the 
claimants’ chain of title could have been easily established if Julian had bothered to investigate 
the issue. 

Finally, Julian got to the heart of the matter, the objections of the settlers who made 
entries under the Homestead Act as to the actual location and extent of the original concession. 
He began by asserting that the survey did not correspond in its perimeters to either the alcalde’s 
act of possession, which he projected would make the north-south boundaries ten and a half 
miles apart and the east-west boundaries seven and a half miles apart or 50,400 acres, or to the 
claimants petition, which estimated the tract contained approximately thirteen square leagues or 
58,000 acres. He went on to state that the boundaries markers of the survey, which contained 
more than 131,000 acres, were evidenced by the testimony of only two witnesses, neither of 
whom, he suggested, were reliable because one was only 33 years old and the other 49.217 
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Although neither Julian nor the assistant who worked with him on this investigation, William 
Tipton, had any first hand information about either of these witnesses, Julian stated, “There is no 
apparent reason why the evidence of older witnesses, and those having better knowledge of the 
land and its boundaries was not taken. If the grant was settled and occupied as required by the 
laws of Spain, no reason is known why witnesses could not have been found who knew 
personally and by repute its boundary calls for a period long prior to survey. Their non-
production and the taking of witnesses who evidently knew but little upon the subject is a 
suspicious circumstance, to say the least.”218  

Once again Julian’s opinion was based upon deliberate misinterpretation and 
unsubstantiated innuendo. He tried to substantiate this misinterpretation by sending Tipton to the 
area where he took “The testimony of nine persons . . . [ranging in age] from 55 to 85 years, and 
some of them have known the land since 1812 to 1843.” From their testimony Julian concluded, 
“It is quite clearly established by their evidence that between these dates there was no permanent 
settlers upon the tract surveyed. It is further shown that the only ruins upon the land are the 
remains of some towers (torreones) situated on a hill near the stream called Rito del Nacimiento, 
and ruins of some houses and corrals near by. . . . The evidence fails to show that there is any 
visible evidence upon the land surveyed that a town or settlement ever existed thereon . . . .”219 
As I have already noted, the claimants petition clearly stated that the settlement had to be 
abandoned in 1779, at least thirty-three years before Tipton’s oldest witness was familiar with 
the tract and sixty-four years before his youngest. Given that the settlement was attacked and 
overrun by marauding nomadic tribes, why would he expect any more substantial evidence of 
settlement after all that time than what he conceded was there, especially considering that the 
buildings were made of adobe, which needs constant maintenance in order to remain stable?  
Moreover, Tipton’s eldest witness, Antonio Atencio, confirmed that his aunt, Josepha Lucero, 
resided on the grant during the latter part of the eighteenth century and was an heir through her 
father, Antonio Lucero, listed as one of the original petitioners in the grant papers.220   

Not surprisingly, most of Tipton’s adverse witnesses held entries on the tract under the 
Homestead Act and therefore had a stake in defeating the claim of the heirs. Most notable among 
the protestants, who were for the most part Hispano farmers, was W. H. Matthews, an Anglo 
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copper entrepreneur who, according to historian Hilario Luna, was interested in the mining 
resources of the grant and was the prime organizer of the protest.221 

Julian then went on to defend the people who the Land Office illegally allowed to make 
entries on the grant under the Homestead Act stating, “These people claim to have acted in good 
faith, and this claim is not in any degree invalidated by the facts shown.”222 Julian was clearly 
trying to cover-up for the Land Office, which could have been be held libel if the petitioners 
claim was found to be valid. Moreover, as noted by Luna, a 1903 report by the Office of the 
Governor of the New Mexico Territory regarding illegal entries on land grants stated, “Even the 
local Land Office of the government did much to encourage these abuses [illegal entries]. Not 
through ignorance, for every grant was notoriously known, but from the disregard of grant rights 
and lust for fees of the office, entries were allowed to be made upon land grants the same as upon 
public domain . . . and of course squatters would pre-empt the best portions, those which were 
irrigable.”223 

Based upon his unsubstantiated accusation of non-compliance with the residency 
requirement, Julian recommended the rejection of the claim. 

While it is clear Julian deliberately misinterpreted the facts of the San Joaquin del 
Nacimiento grant’s history to defeat the claim, his machinations, ironically, had nothing to do 
with the ultimate outcome of the adjudication of this grant before the Court of Private Land 
Claims. Four claims were filed in that Court for the grant including two under the 1769 
concession and two under an 1815 concession allegedly for the same tract. The 1815 claim, also 
known as the San Pablo y Nacimiento grant, was based on documents that showed José 
Montoya, Miguel Montoya, and Santiago Montoya, on behalf of themselves and twenty-two 
others petitioned the Alcalde of Jemez for a tract of land “at the place called Nacimiento on the 
same terms as conveyed to the old settlers.”224 The alcalde in turn conveyed the petition to 
Governor Alberto Maynez, who on March 31, 1815, granted the request with the provision that 
no grantee receive more land than he “could break and cultivate” and that the remainder be held 
as “a royal commons for pasturing livestock.”225 However, due to the continuing attacks by 
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nomadic tribes, the grantees were not placed in possession until March 1, 1818 when the alcalde 
designated the same boundaries as the 1769 grant but did not proceed with distributing the 
agricultural allotments because all the grantees were not present.226 It appears that this grant was 
also abandoned due to continued raids upon it.  

In its decision the Court ruled that the 1815 concession amounted to a denouncement of 
the 1769 grant and thus nullified it. It further ruled that the 1815 concession, because it stipulated 
that all land not allotted for agricultural purposes was to be held as a “royal commons” meant 
that title to those lands remained in the sovereign and therefore were conveyed to the United 
States government upon the change of sovereignty. Since the agricultural lands were never 
allotted, the Court ruled, “there is nothing before this court which authorizes it to pronounce a 
decree confirming either of the grants in whole or in part. The grants should be rejected and the 
petitions dismissed and it so ordered.”227 Because the 1815 concession was never consummated, 
I believe the 1769 concession remained valid because the residential requirements had been 
complied with before the grant was abandoned. Thus the heirs to that claim were cheated out of 
more than 130,000 acres of land.  

Julian said of the tenth claim that he singled out, The José Sutton or Ojo del Añil, “It is 
one of the most bare-faced frauds yet perpetuated through the machinery of the Surveyor-
General’ office.”228 While there seems to be no evidence that there was deliberate fraud 
connected with this claim, Julian, I believe, was correct in asserting there were substantial 
grounds for not confirming it. 

The history of the grant is straightforward. José Sutton, a naturalized Mexican citizen, 
was one of the wealthiest merchants in Santa Fe during the Mexican period. Following the 
Revolution of 1837, he lent or gave Governor Manuel Armijo one thousand dollars (pesos) to 
assist the government’s economic recovery and suggested that the economy could be further 
stimulated by the introduction of Merino sheep for wool and the establishment of woolen textile 
mills. He therefore offered to import the sheep and construct a textile mill if the Governor would 
grant him a sixteen square Spanish league tract of vacant land including both sides of the Pecos 
River at the place called Ojo de Añil.229  
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Sutton stipulated that he bound himself “that within the first three years, counting from 
the day I may be placed in possession, I will establish and put into active operation the factory 
for common woolen fabrics, and will commence the raising of Merino sheep on such scale that 
in all events in five years I shall be able to supply the consumption of the factory, stipulating as 
the only condition on my part that no time shall be required of or prescribed to me for taking 
possession in as much as that depends upon the arrangement of my business and upon the trip 
which I shall have to make to the United States with the understanding also that I shall at the 
proper time apply for a charter for the legal period for the two enterprises . . . .” He also 
requested that the boundaries of the tract not be fixed until the act of possession.230 On March 14, 
1838 Governor Armijo granted the concession “under the conditions he [Sutton] stipulates in his 
foregoing application.”231 

Due to the business concerns alluded to in his petition and the ongoing hostilities of 
nomadic tribes in the area, Sutton never requested legal possession from the government or 
attempted to fulfill the terms to which he had bound himself.232 In 1840, he left New Mexico to 
make the trip to the United States, which he mentioned in his petition and, so far as is known, 
never returned.233  

On December 14, 1858, however, Sutton, through a lawyer to whom he had allegedly 
conveyed an interest in the grant, petitioned the Surveyor General for confirmation of the claim 
asserting that the grant was made in consideration of the money he had given the Governor. 
Surveyor General A. P. Wilbar reviewed the claim and on September 25, 1861issued a favorable 
decision, noting that the grant papers were genuine, the Governor had the authority to make the 
grant, and that the ongoing hostilities in the area were a legitimate cause for not fulfilling the 
terms outlined in the petition.234 He went on to say, “The obligation of the grantee that he would, 
within three years after being placed in possession of the land, erect a factory and commence the 
raising of sheep, was a condition subsequent to his being placed in possession, and could not, of 
course, operate until after the act of possession was consummated, which never having been 
done, because never demanded by Sutton, has no place in this investigation of the validity of the 
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grant.”235 Based upon this convoluted reasoning, Wilbar recommended confirmation of the grant. 
The reader can imagine Julian’s reaction to this questionable logic, which I will detail in due 
course. 

The House Committee on Private Land Claims reviewed the claim in 1868 and concluded 
that Sutton had not acquired title to any tract at the time of the Treaty of Guadalupe Hidalgo and 
the government therefore had no obligation to recognize the claim. It suggested he take the issue 
up in a “court of justice” if he was inclined to pursue it.236 

For some unknown reason, perhaps because Sutton or his representatives paid for it, the 
government undertook a preliminary survey in 1877 and concluded the grant contained 
69,455.55 acres. Since the boundaries had never been delineated by an alcalde, it is difficult to 
know what they based this survey upon, a fact that was not lost on Julian. Nevertheless, Julian’s 
immediate predecessor, Henry M. Atkinson, approved the survey on February 20, 1878.237  

All of this, of course, provided a soapbox for Julian to unleash his indignation about his 
predecessors. He attacked the legitimacy of the claim on several grounds, but the substantive 
basis of his argument was that Sutton failed to take possession and comply with the terms of the 
agreement that he himself had stipulated. Regarding Wibar’s reasoning that the United States 
Government still had an obligation to recognize the legitimacy of the claim at some future date 
Julian said in his most self-righteous manner, “If the Surveyor-General believed all this he was 
an ignoramus; if he did not believe it he was a knave. . . .” and “Such a specimen of transparent 
sophistry and pettifogging requires no comment.”238 

The Court of Private Land Claims, which ultimately adjudicated the claim, agreed with 
Julian and the claim was rejected in an 1898 decision.239  

The eleventh land claim Julian singled out as a particularly egregious example of his 
predecessors corruption and incompetence was the Arroyo de Lorenzo or Antonio Chavez grant, 
which evolved into a major precedent setting case. In the Land Stealing article Julian said of this 
claim: “The grant of the Arroyo de Lorenzo tract was made in the year 1825, and the grantee 
took possession, but there is no evidence that he ever complied with the conditions of the royal 
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laws under which such grants were made. As the grant must be governed by the Mexican 
colonization law of 1824, it could not exceed one square league, or a fraction over 4,438 acres; 
but it was surveyed for 130,000 acres and its confirmation to this extent recommended by the 
Surveyor-General. The land is reserved from settlement and the government defrauded.”240 

The history of this grant and its adjudication is a long and incredibly complicated story, a 
battle between the United States government and rich and powerful capitalist entrepreneurs 
whose “collateral” victims were poor and disenfranchised residents of Indo-Hispano community 
and private land grants. The legal technicalities through which Julian and the United States 
Attorney for the Court of Private Land Claims, Matthew Givens Reynolds, defeated this claim 
completely contradicted Spanish and Mexican customary law and usage and demonstrated the 
limits to which credulity and justice were stretched in order to accommodate the demands of 
colonial expansion. 

Antonio Chávez was a 19th century elite who lived in the ranching and farming settlement 
of Belen, about half way between Albuquerque and Socorro. Sometime before February 16, 1825 
Chávez, claiming that he was “very much crowded in the possession of my property and its 
appurtenances as well as in the pasturing of my stock as in the extension of agriculture, and 
desiring to remove to another place of greater capacity with the honest purpose of enlarging both 
businesses . . . .” addressed a petition to the Mexican Territorial Deputation requesting a tract of 
land he referred to as the “San Lorenzo Arroyo.” 241 

He noted the boundaries and stated the land was uncultivated and that the grant “besides  
. . . contributing by cultivation and improvement to the benefit and security of the surrounding 
individuals, there will result to the province in general a great assistance and relief in as much as 
at this point will be frustrated and prevented the incursions, ambushes and assaults of the 
enemies of our quietude and peace [the Navajo and other nomadic tribes who raided these 
settlements], who often invade and attack, and it will stop the exportation, deterioration, 
destruction and decrease of the little livestock they have left for the subsistence of the inhabitants 
and families of this needy province.”242  

On 16 February 1825, the six members of the Territorial Deputation noted that it was 
passing the petition on to the “Political Chief” [“jefe politico”, i.e., the governor] of this 
Territory” in order for him to “report whether the land that this party asked for pertains to that of 
the settlements of Socorro and Sevilleta, and whether it is embraced in the same, and also 
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whether, though it pertained to these settlements, it may on account of their great extent be 
granted to the petitioner without any injury to a third party.”243 

On 25 February 1825, Territorial Governor Bartolomé Baca (jefe politico) responded at 
length, explaining that although the tract Chávez requested did overlap both the Socorro and 
Sevilleta grants, both grants were so large that “far from being injurious to those settlements, 
there results to them a benefit . . . .”244 Baca then proceeded to list five practical reasons why 
making this would benefit the Province, at the end of which he stated, “For all these reasons and 
many others which I omit . . . I am of the opinion that the petition of Antonio Chávez may be 
acceded to at once . . . . ”245  

On 3 March 1825, the Territorial Deputation, upon the recommendation of the governor, 
approved the grant and stated that the secretary of the Deputation would issue “the original 
expedientes as is provided, ordered and customary in similar cases . . . which will serve [him] as 
title and with which Antonio Cháves will present himself to the Alcalde of Socorro that he may 
place himself in possession . . . .”246  

On 20 April 1825, Alcalde Juan Francisco Baca, accompanied by two Aldermen of the 
ayuntamiento and two other residents of the district, all of whom acted as witnesses and signed 
the act of possession, placed Chávez in possession of the tract. 247 

 I’ve described the granting process in some detail in order to establish that this was a 
highly formalized, thoroughly documented, and completely official procedure that dotted all 
“i’s” and crossed all “t’s”. More importantly, it addressed the two most important criteria the 
Spanish and Mexican governments had for making a grant: 1) to expand the areas of settlement 
in order to provide buffers against the incursions of hostile nomadic tribes and other intruders; 
and 2) to provide for the subsistence needs of the colonists.248  Continuous possession and 
                                                
 
243 Ibid. 
 
244 Chávez needed water for both his farming and ranching operations. Because the Socorro and Sevilleta grants occupied all the 
land along the river, it was necessary for them to donate a small piece of land to the Chávez tract in order for him to have access  
for irrigation. This, as the Governor references, did not significantly impair those two grants’ water rights or agricultural lands. 
See J.J. Bowden, "Private Land Claims in the Southwest," 6 vols., Master’s thesis, Southern Methodist University, 1969, 197-
198.  
 
245 Grant papers for the Antonio Chávez grant, before 16 February 1825, SG 79, Roll 21, frames 221-233. 
 
246 Ibid. 
 
247 Ibid. 
 
248 Regarding the establishment of the Las Trampas Grant in 1751, for example, Governor Tómas Veléz Cachupín wrote, “it 
appears that the inhabitants of this said city [Santa Fe] have increased to a great extent . . . [and] there is not land or water 
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beneficial use, as I have previously noted, were the hallmarks of Spanish and Mexican land law, 
both formal and customary. This would be completely ignored by Julian, the Court of Private 
Land Claims and the Supreme Court despite the fact that they were mandated to adjudicate these 
land claims “according to . . . the laws and ordinances of the Government from which it is 
alleged to have been derived.”249  

Antonio Chávez remained in possession of the grant until 12 February 1835, when he 
transferred ownership to his wife.250 His wife, Monica Pino de Chávez, maintained possession 
until 26 October 1850 at which time she sold the grant to Anastacio Garcia, Rafael Luna, and 
Ramon Luna.251 The two Lunas were members of the elite family that founded Los Lunas, just 
south of Albuquerque.  

On 15 August 1873 Ramon Luna and Anastacio Garcia submitted a petition to Surveyor 
General James K. Proudfit for confirmation of the grant on behalf of “themselves, and the heirs 
of Rafael Luna and all others interested in said grant.” The petition gave a very basic outline of 
the grant’s origin, its sale to the petitioners, and the boundaries designated in the act of 
possession. While the petitioners included a sketch map of the grant, they declined to make an 
estimate of its approximate area.252  

Some time after the petition was submitted and before January of 1874, an agent of the 
Surveyor General took a deposition from Juan Francisco Baca, the alcalde who put Chávez in 
possession of the grant. Baca maintained the validity of the grant and its northern, southern, and 
eastern boundary. Interestingly, he claimed that he could not remember the grant’s western 
boundary. This was significant, as the location of the western boundary would later become a 
major issue in the Court of Private Land Claims trial.253   

                                                
sufficient for their support. Neither have they any other occupation . . . excepting agriculture and the raising of stock and whereas 
in the King’s domains which are unoccupied there are lands which up to this time are uncultivated and which will yield comforts 
to those who cultivate them . . . [and] from which the further benefit will result that hostile Indians will not travel over them and 
will serve as a barrier against their entrance to despoil the interior settlements . . . I hereby assign and distribute said site . . . .” 
Grant by Governor Tomás Vélez Cachupín, Santa Fe, 15 July 1751, The Town of Las Trampas Grant, SG 27, Roll 16, frame 298.  
 
249 The 1891 Act Creating the Court of Private Land Claims, U.S. Statutes At Large, XXVI, 854-862. 
 
250 Conveyance Antonio Chávez land grant from Antonio Chávez to his wife Monica Pino de Chávez, 12 February 1835, PLC 
37, Roll 36, frames 776-778. 
 
251 Conveyance of title to the Antonio Chávez grant by Monica Pino de Cháves to Rafael Luna, Anastacio Garcia and Ramon 
Luna, 26 October 1850, SG 79, Roll 21, frames 231-233.  
252 Petition submitted for confirmation of the Antonio Chavez grant to Surveyor General Proudfit, 15 August 1873, SG 79, Roll 
21, frames 236-239, sketch map, frame 241. 
 
253 Testimony of Juan Francisco Baca, 43rd Congress, 1st Session, House of Representatives Ex. Doc. 149. 
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On 5 January 1874 Surveyor General Proudfit wrote a brief account of the grant and 
recommended “that the title to the land according to the boundaries set forth in the act of 
possession be confirmed to the legal representatives of Antonio Chávez . . . .”254 

Congress, however, did not act upon the Surveyor General’s recommendation and the 
claim, like dozens of others, remained in limbo.  

During this period, the grant changed hands several times. Although we know from the 
record in the Court of Private Land Claims file that Anastacio Garcia sold his one-third interest 
in the grant in 1884 to New York investor Hiram G. Bond for ten thousand dollars,255 it is 
unclear how or when the Lunas’ two-thirds was conveyed to a group of Anglo investors that 
included Hiram and his wife Laura Bond, Charles D. Arms of Youngstown, Ohio, and Latham A 
Higgins of Denver. We also know from the record that they in turn conveyed the grant, as well as 
another tract to the south of the Antonio Chávez grant, in 1886, to Denver investor, Martin B. 
Hayes.256 However, according to Hayes’ testimony before the Court of Private Land Claims in 
1893, he “became connected” with the grant in May of ’73 or May ’74. It’s difficult to know 
exactly what Hayes meant by “became connected.” He went on to say that he “applied for a 
survey, but there was no appropriation for a survey at that time, and I couldn’t get the surveyor 
general to have one made. After that I went to Mr. Proudfit [the Surveyor General] . . . and 
deposited the money with him—fifteen hundred dollars—and said, ‘Send for one of your 
deputies and let him go and make a survey.’ He said it would be an unofficial survey. I didn’t 
care, said I. I would like to know if there are fifty thousand acres or one hundred and fifty 

                                                
 
254 Recommendation for confirmation of the Antonio Chávez grant by Surveyor General, James K. Proudfit, 5 January 1874, SG 
79, Roll 21, frame 248. 
 
255 Conveyance of one-third interest in the Antonio Chávez grant from Anastacio Garcia and his wife, Cruz Apodoca de Garcia, 
to Hiram G. Bond, 13 March 1884, PLC 37, Roll 36, frames 771-774. 
 
256 There are two conveyances in the Court of Private Land Claims file, one from the Bonds to Hayes, 2 June 1886, PLC 37, 
Roll 36, 764-766 and the other from Arms to Hayes, 3 June 1886, PLC 37, Roll 36 frames 768-769. These contracts transferred 
the land to Hayes for one dollar each. However, on 2 June 1886 Hayes also entered into a contract with the Bonds, Arms and 
Higgins to take possession of the grant and adjoining tract for a consideration of sixty thousand dollars, payment of which was 
deferred for two years at an 8% interest rate. The Bonds, Arms, and the estate of Higgins ultimately brought suit against Hayes 
for non-payment in 1890 and in October1893 an auction of the tract was ordered. Hayes somehow managed to maintain control 
of the tract, however, because he was still the ostensible owner when the Supreme Court heard the case in 1897. Compounding 
the complexity of this arrangement is the fact that the group that brought suit against Hayes for non-payment was represented by 
John H. Knaebel, who represented Hayes before the Court of Private Land Claims and the Supreme Court. The agreement 
between Hayes and the other investors was obviously suspicious. See the records of the Fifth Judicial District of the Territory of 
New Mexico, County of Socorro, case number 2381, in the New Mexico State Records and Archives Center. Further 
complicating an understanding of the chain of title of the grant is a brief article I found in the Silver City Enterprise from 11 July 
1884, when Hayes was the owner of the Santa Rita (Chino) copper mine in that area (see footnote 101). It reads: “Martin B. 
Hayes, well known in this county through his connection with the Santa Rita copper property, has brought suit against H.G. 
Bond, of New York, in the second district U.S. court of the territory, for a large interest in a grant of land the sale of which he 
negotiated.”  
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thousand acres. He sent a man by the name of George H. Pradt, and he went down and run the 
survey.”257 So Hayes had a significant, but informal connection to the grant at least twelve years 
before he took legal possession. 

Hayes’ testimony doesn’t reveal how much land this unofficial survey contained, but he 
went on to say that after the government did make an appropriation for an official survey the 
“result was a good deal less than I expected. They included land that did not belong to the grant 
and left out land that did. I undertook to convince the surveyor general [Henry M. Atkinson had 
by this time succeeded Proudfit as Surveyor General] that the survey was wrong . . . but he 
wouldn’t see it that way and so I entered a protest of that survey, and by the assistance of some 
friends in Washington I got another survey ordered.” 258 Unlike the majority of Mexican 
claimants who were often completely “steamrolled” by the adjudication process, Hayes clearly 
was a rich and powerful man who was as determined to maximize his claim as the government 
was to minimize it.  

With Congressional confirmation still pending, the initial survey, which Hayes protested, 
apparently occurred during the summer of 1877. We can infer this because Surveyor General 
Atkinson’s letter of 8 March 1878 to Deputy Surveyors Sawyer and White259 refers to their 
contract to survey the grant commencing on 8 August 1877, and on 2 January 1878 Atkinson 
issued a letter “To Whom It May Concern” stating “that by virtue of a contest [protest] 
originated before me relative to the survey of the Antonio Chavez grant . . . the field notes and 
plats of said survey will remain in this office for the period of 60 days ending March 1st, 1878, 
subject to the inspection of any parties of interest, and testimony will be received during said 
period . . . touching the correctness or incorrectness of said survey.”260 On 8 March 1878, when 
the 60-day period had expired, Atkinson wrote the deputy surveyors to inform them that his 
office had received “certain sworn testimony as to the boundaries of the Antonio Chávez grant.” 
It appears from this letter that only the eastern boundary, the Rio Grande, was self-evident and 
that there was significant question as to the location of the southern boundary in particular.261  
                                                
 
257 Testimony of Martin B. Hayes before the Court of Private Land Claims, Novermber term 1893, Catron Papers, frames 777-
792. 
 
258 Ibid.  
 
259 Letter from Surveyor General Atkinson to Deputy Surveyors Sawyer and White regarding the boundaries of the Antonio 
Chåvez grant, 8 March 1878, SG79, Roll 21, frames 277-278. 
 
260 Notice of the protest of the survey of the Antonio Chávez grant by Surveyor General Atkinson, 2 January 1878, SG 79, Roll 
21, frame 262. 
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After many depositions were taken regarding the boundaries, Sawyer and White did, in 
June of 1878, complete a survey of the grant that included 130,138.98 acres. On 10 August 1878 
Surveyor General Atkinson approved that survey.262 

This was only the beginning of the battle to determine the boundaries of this grant and it 
further underscores the futility of trying to reconcile the Spanish and Mexican system of land 
tenure with the American system. Ironically, although there would be a great deal of testimony 
and argument regarding the boundaries of this grant, it played no part in the final outcome of the 
adjudication. 

Congress did not take up the issue until 1882, at which time the commissioner of the 
General Land Office, N.C. McFarland, reported to the Committee on Private Land Claims that 
“The grant is valid and legal, inasmuch as it was made by a legally constituted body—the 
provincial deputation—with the approval of the governor or jefe politico, the highest civil 
authority of the province.” He went on to say, “I would suggest that confirmation be made, as 
recommended by the surveyor general, as such confirmation embraces representatives of such 
grantee by contract, as well as by operation of law.”263 

Congress, however, still took no action on the claim and the Surveyor General files on 
this case conclude with a third Surveyor General, George W. Julian, re-examining the claim on 5 
November 1886. Julian’s opinion of the Antonio Chávez claim was typical of many of the cases 
we have already reviewed: challenging the legitimacy of the claim and the proceedings of the 
surveyors general who preceded him by making unsubstantiated accusations based on 
misinterpretation and paranoid innuendo. 

After briefly outlining the history of the grant and conceding, “The certified copy of the 
grant and the proceedings thereunder, as taken from the record of said assembly, are duly 
authenticated and the testimony of one witness, the Alcalde who delivered the possession, is 
produced . . . ,” 264 he then, without specific reference to the alcalde’s deposition, questioned the 
legitimacy of his testimony saying, “This witness, however, makes the date of the juridical 
delivery three years before the date of the grant.” In fact, the alcalde, who stated his age as 85 at 

                                                
261 Letter from Surveyor General Atkinson to Deputy Surveyors Sawyer and White regarding the boundaries of the Antonio 
Chåvez grant, 8 March 1878, SG79, Roll 21, frames 277-278. 
 
262 J.J. Bowden, "Private Land Claims in the Southwest," 6 vols. Master’s thesis, Southern Methodist University, 1969, 200. 
263 Report to the Committee on Private Land Claims by Commissioner of the General Land Office N.C. McFarland, 47th 
Congress, 1st Session, Report No. 1501. 
 
264 Review of the Antonio Chávez grant by Surveyor General George W. Julian, 5 November 1886, SG 79, Roll 21, frames 264-
266. 
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the time of the deposition and who was recalling events that had occurred almost fifty years 
before, said, “This was about the year 1822. I am not very certain as to the exact date.”265 

Next, having cast doubt upon the legitimacy of the alcalde’s testimony, Julian claimed, 
“There is no evidence that the grantee complied with the conditions of the royal laws under 
which all such grants were made.”266 Once again, going back to the alcalde’s testimony we find 
that he said that Antonio Chávez “took possession and kept continuous possession of the same 
until his death. His heirs sold the sitio to Ramon Luna, Rafael Luna and Anastacio Garcia. They 
have continuously occupied said sitio up to the present time. I am not interested in the said sitio 
or tract of land in any manner whatsoever.”267 So clearly, according to the alcalde, Antonio 
Chávez and the current owners had complied with occupancy conditions of the colonization laws 
and Julian was questioning the testimony of a witness who had no apparent reason to lie. 

Julian went on to say, “Moreover, the grant was made under the Mexican colonization 
law of 1824, according to which it could not exceed one square league of land, or a fraction over 
4,340 acres; but it is surveyed under the direction of this office for 130,000 acres and its 
confirmation recommended to this extent.” 268 Once again Julian was wrong. The Mexican 
Colonization Law of 1824 limited each individual grantee to eleven square leagues269 or 
approximately 48,000 acres, but even then, under Mexican governance, these laws were 
tempered by custom, usage, and politics and there were other instances of grants made to elites 
during the Mexican Period that exceeded the eleven square league provision, which Congress 
had, in fact, already confirmed.270  

Julian then went on to question the legitimacy of the survey and the honesty of the 
surveyors, stating, “The facts connected with the survey excite suspicion and distrust as to the 
entire transaction.” While we have already noted examples of grossly exaggerated surveys, the 
                                                
 
265 Testimony of Juan Francisco Baca, 43rd Congress, 1st Session, House of Representatives Ex. Doc. 149. 
 
266 Review of the Antonio Chávez grant by Surveyor General George W. Julian, 5 November 1886, SG 79, Roll 21, frames 264-
266. 
 
267 Testimony of Juan Francisco Baca, 43rd Congress, 1st Session, House of Representatives Ex. Doc. 149. 
 
268 Review of the Antonio Chávez grant by Surveyor General George W. Julian, 5 November 1886, SG 79, Roll 21, frames 264-
266. 
 
269 “It shall not be allowed that more than one square league of irrigable land, four of temporal land, and six of range land, be 
united as a property in a single hand.” Mexican Colonization Laws, number 12, Decree of 18 August 1824, Matthew G. 
Reynolds, Spanish and Mexican Land Laws, (St. Louis, Buxton and Skinner Stationary Co. 1895), 122.  
 
270 Grants made under the same authority that exceeded the 11 square league provision, but were confirmed by Congress 
include: the Pino grant (better known as the Preston Beck), 318,699.72 acres and the Pablo Montoya grant, 655,468.07 acres. 
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facts do not bear out Julian’s accusations regarding the Antonio Chávez survey. Referring to the 
letter Sawyer and White wrote Surveyor General Atkinson, Julian said, “The Deputy Surveyors   
. . . found it impracticable, owing to the uncertain location of the South-boundary, and 
conflicting statements of interested parties respecting the same. They therefore asked the 
Surveyor General for more definite instructions, which appear to have been given in a paper 
dated May 24, 1878, which was not however signed by the Surveyor General.”271 Once again 
Julian injects a note of suspicion, which was completely unjustified. He failed to acknowledge 
that an 8 March 1878 letter to the Deputy Surveyors that was signed by Surveyor General 
Atkinson was written in the exact same handwriting (probably that of Atkinson’s secretary) with 
the exact same formatting as the May 24 letter. Moreover, although Atkinson did not sign the 
May 24 letter by name it does conclude, as does the March 8 letter, “Very Respectfully, 
Surveyor General.” 

Julian continued, “The deputies, nevertheless, proceeded to complete the survey of the 
tract, guided by the voluntary evidence of five witnesses, four of whom make their statements in 
answer to printed questions which are leading, and in one of which cases the name of the witness 
is not signed to the paper purporting to give his statements. None of the witnesses were cross-
examined and the Government was wholly unrepresented, while the deputy surveyors were thus 
tempted to make the claim as large as possible with a view to their compensation.”272 Julian’s 
assessment is once again misleading. In the first place, these witnesses all swore to have no 
interest in the grant. Second, the questions asked were, “Are you acquainted with the San 
Lorenzo or Alamillo grant [alternative names for the Antonio Chávez grant]?” and “Do you 
know the location of  . . .” followed by a listing of each of the boundary calls from the grant 
papers.273 How are those questions leading? Third, Surveyor General Atkinson, in his letter of 
May 24, was specific in giving the deputies instructions about locating the southern boundary 
and advising them to “ . . . determin[e] the boundary calls to your satisfaction and survey 
accordingly.” Fourth, he told them if “parties of interest complain to you objecting to the survey 
as made, you will refer them to the Surveyor General . . . for a hearing. . . .”274 Moreover, 

                                                
 
271 Review of the Antonio Chávez grant by Surveyor General George W. Julian, 5 November 1886, SG 79, Roll 21, frames 264-
266. 
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273 Depositions regarding the boundaries of the Antonio Chávez grant, SG79, Roll 21, Francisco Rubi frame 250, Francisco 
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274 Letter from Surveyor General Atkinson to Deputy Surveyors Sawyers and White, 24 May 1878, SG 79, Roll 21, frames 280-
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Sawyer and White’s letter requesting further instruction seems to underwrite their honesty. If 
they had simply wanted to survey as large a tract as possible in order to maximize their profits, 
they could have proceeded without consulting the Surveyor General. Finally, we must bear in 
mind that this grant was made specifically for grazing Chávez’s livestock herds, which, as we 
shall learn from Court of Private Land Claims testimony, were substantial. In a part of New 
Mexico as arid as the Socorro area, 130,000 acres was not excessive. By comparison, the Pino 
grant, also a grazing grant made to an elite at about the same time and in an area that was much 
less arid, exceeded 300,000 acres. Furthermore, while the southern boundary of the grant was the 
focus of all of Julian’s accusations regarding the 1877 and 1878 surveys, it was the extent of the 
western boundary that Reynolds attacked during the trial before the Court of Private Land 
Claims. Reynolds never questioned the southern boundary as approved by Surveyor General 
Atkinson. 

Although Julian didn’t present any valid evidence that substantively challenged the grant 
or survey’s legitimacy, he concluded his review by stating, “I recommend the rejection of this 
claim by Congress.”275 

The claim was subsequently defeated in the Court of Private Land Claims and the 
decision upheld by the Supreme Court. Its defeat, on grounds not even considered during the 
many previous reviews but touched upon by Julian in his reviews of other claims, set an 
enormously consequential precedent regarding who, under Spanish and Mexican law, had the 
official authority to make grants, determine their boundaries, and engage in other grant related 
matters such as making copies of grant documents. The decision by the Court of Private Land 
Claims and its affirmation by the Supreme Court were based on a gross misreading and 
misapplication of Mexican colonization laws and an extraordinarily narrow interpretation of the 
authority of those two Courts. 

Specifically, the decisions of both Courts were predicated on United States Attorney for 
the Court of Private Land Claims Matthew G. Reynolds’ assertion that between 18 August 1824 
and 21 November 1828 only the chief executive of the Republic of Mexico had the authority to 
sever land from the public domain and that the executive had not conferred that authority on 
anyone in the provincial government of New Mexico. This position not only misread the intent 
of the Mexican government in promulgating the colonization laws of 1824 and the historical 
context in which they were made but, more importantly, ignored the body of customary law and 
usage that had developed in New Mexico since its recolonization in 1692. This was all in 
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keeping with Julian’s bias towards keeping as much land in the public domain as possible 
regardless of how the Spanish and Mexican governments would have decided these issues.276 

The twelfth claim Julian noted in his Land Stealing article was the Vallecitos de Lovato, 
of which he asserted there was no evidence of a grant having been made or possession having 
been given. In fact, there was substantial evidence of both a grant and an act of possession 
having been made as well as a town having been established, all of which Julian ridiculously 
attempted to rationalize away in characteristic fashion.277 

The history of the grant is as follows. On 23 February 1824 José Rafael Zamora 
petitioned the Alcalde of Abiquiu, Francisco Trujillo, on his behalf and the behalf of twenty-five 
other heads of households, all residents of Santa Cruz de la Cañada (present day Española), for a 
tract of land known as the Vallecito de Lovato.278 Alcalde Trujillo forwarded the petition to 
Governor Bartolome Baca noting the land was vacant and the petitioners’ need was genuine. On 
27 February 27 1824 an unsigned concession was issued by Governor Baca, directing Alcalde 
Trujillo to grant the petitioners immediate possession “in order that they may not lose time in 
their labors until necessary formalities can be had, which cannot be verified at this time, the 
excellent [Territorial] deputation not being in session . . . .”279 

The act of possession was not made until September 22, 1824, when Alcalde Trujillo, 
along with the grantees, went to the tract where Trujillo designated the boundaries, allocated 
individual agricultural allotments, and designated common watering places. The act of 
possession closed with a notation by the Alcalde that the proceedings were to be reviewed by the 
Governor “in order that he may approve, reform, or determine that which he may deem proper,” 
and that the grantees were not “authorized to exchange, sell or alternate the same until they shall 
have acquired title . . . .” Along with this archival evidence, it was well established fact that the 
grantees continuously occupied the tract and established a town of at least twenty-five families. 
280 

The residents of the town filed a petition for confirmation of their claim before Surveyor 
General Proudfit on May 20, 1875. In support of their petition they submitted their testimonio 
                                                
 
276 See my article in the Natural Resources Journal, Fall 2008, Vol. 48, No. 4, pages 1057-1080, entitles “The History and 
Adjudication of the Antonio Chávez Grant,” for a complete discussion of this grant and its adjudication. 
277 George W. Julian, “In the Matter of the Private Land Claim known as the grant to Jose R. Zamora et al for the Vallecitos de 
Lovato Tract,” SG 108, roll 23, frames 587-594.  
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(the grantees’ copy of the official grant papers) and noted that the expediente (the government 
record of the grant papers) was contained in the archive the United States government received 
from the Mexican government upon the change of sovereignty.281  

On October 13, 1875, Proudfit recommended the claim for confirmation despite the fact 
Governor Baca had failed to sign the concession. A preliminary survey found the grant contained 
114,400.54 acres.282 

Congress failed to act on Proudfit’s recommendation, however, and on 12 May 1886 
Julian submitted a supplemental review, which, I believe, even by his biased standards was way 
out of line with the evidence.283 He began his attack by employing one of his standard methods: 
the petitioners did not name themselves, but identified themselves only as “the inhabitants of the 
Town of Vallecito.”284 As previously noted, this was strictly a technical issue that could easily 
have been remedied had Julian bothered to investigate. 

He next cast doubt on the authenticity of the grant documents by stating, “As proof of 
their claim the petitioners presented their papers in Spanish, which seem [emphasis added] to 
have constituted a portion of the Archives received by the United States from the Mexican 
government. It may be remarked no evidence is known to exist showing what particular 
documents were properly placed in such Archive and presumptions arising from the mere fact a 
paper was found among them are therefore not of the most convincing character.”285 The reader 
will recall that in several instances already noted Julian questioned the authenticity of grant 
documents because they were not included in the Archive. Now he questioned the authenticity of 
documents that were included in the Archive, despite having also criticized the United States 
government for having been lax in its protection of those documents.  

Julian continued this tone of incredulity in his description of the grant documents saying, 
“The first of these documents purports [emphasis added] to be a petition;” and again, “Another 
paper called by the claimants the granting decree . . . has a very unofficial appearance and is not 
signed by any one.” He concluded his examination of the grant papers by stating, “The other 
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paper is what purports to be the certificate of the Alcalde, accompanied by a list of persons with 
the amount of land assigned to each. The certificate recites that by virtue of the decree of 
Bartolomé Baca, Political Chief of the province dated February 27, 1824, the said Alcalde, on 
the 22nd of September, 1824, delivered to the parties interested, certain lands on the Ojo Caliente 
River, called the Vallecito de Lovato . . . . Said statement also says ‘having to present this 
document to the Political Chief in order that he may approve, reform or determine that which he 
may deem proper.’ This does not appear to have been done. It seems hardly necessary to take 
time or space to show that a grant was never made in this case. The papers show the fact as 
plainly that nothing can be said to make it more apparent.”286 Thus, despite this record being 
contained in the official Archive of the Mexican government, Julian chose to dismiss it because 
the concession was unsigned, even though the document alluded to the fact that it had been 
written in great haste (“in order that they [the grantees] may not lose time in their labors until 
necessary formalities can be had, which cannot be verified at this time, the excellent [Territorial] 
deputation not being in session . . .”) and there was no record of the Governor taking further 
action once the alcalde had distributed the agricultural allotments, which could easily have been 
interpreted to mean the Governor was in agreement with the act of possession and felt no further 
action was warranted.  

Although he asserted that it was “apparent” no grant was made, he obviously realized his 
argument was weak because he went on to insist, “ It would be a strange doctrine, indeed, to 
announce that the mere statement found in an unauthenticated paper purporting to be executed by 
an inferior officer, should be sufficient evidence of the granting of a large body of land. Such 
evidence would not even be offered to a reputable court. If the paper had been signed by the 
Governor, or any officer possessing power to make concessions of private land, it would [still] 
not confirm any title, as no words of conveyance are contained in it. Possession only was 
intended to be given by it, and the question of title reserved for the Excellent [Territorial] 
Deputation.”287 Although the issue of authority would, as I have already noted, go on to be 
argued in the Hayes Case [involving Arroyo de San Lorenzo] grant, Julian once again ignored 
the large body of customary law that would have recognized the legitimacy of this grant unless it 
was officially rescinded or amended by the Governor or the Territorial Deputation. 

Moreover, he went to absurd lengths to dismiss the applicability of his mandate that “the 
existence of [a] . . . city, town, or village at the period when the United States took possession, 
may be considered by you [the Surveyor General] as prima facie evidence of a grant to such 
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corporation . . . .”288 In his rebuttal of this presumption Julian stated, “It is quite evident that the 
cities, towns, and villages referred to in these instructions are those, and those only, that were 
recognized as such by the Spanish and Mexican governments, and to which were granted rights 
and privileges as cities, towns and villages. It is well known that in all settled portions of this 
Territory, prior to its cession to the United States, the people were required to, and did live in 
towns or compact settlements, for the purpose of affording protection to each other against the 
marauding Indians, and it is not to be supposed that the instructions referred to such 
settlements.”289 Thus, Julian absurdly implied the people of Vallecito de Lovato, and other 
communities whose documentation did not meet his biased standards, were squatters when, in 
fact, the Mexican government was trying desperately to induce settlement on its frontiers. 
Moreover, both the Mexican and Spanish governments had a well-documented record of 
investigating and revoking grants when there was a dispute about their legitimacy.290 The mere 
fact that the residents had continuously occupied the tract for twenty-four years preceding the 
cession to the United States was conclusive proof that the Mexican government would have 
recognized the legitimacy of the claim. 

The archival record that underwrites the legitimacy of this claim did not end there, 
however. The neighboring Petaca grant (SG 105, PLC 99, 153, 233) made in 1836, which was 
ultimately confirmed by the Court of Private Land Claims but limited to its agricultural 
allotments under the Sandoval decision, specifically listed the Vallecito de Lovato grant as its 
western boundary. Once again Julian dismissed this evidence by asserting that this was merely “a 
circumstance tending to show the existence at that date of a claim [Julian’s emphasis] to the land 
by the occupants. It shows nothing more.”291 He went on to say, despite what historian J. J. 
Bowden calls “the testimony of a number of highly credible witnesses [before Surveyor General 
Proudfit] . . . that the original grantees had continuously occupied the lands from 1824 up to and 
including the date of the filing of their petition . . . ,”292 that the claimants failed to establish even 
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an “equitable” claim to the tract. While Julian recommended the rejection of the entire grant, he 
also, seemingly for good measure, disputed the extent of the preliminary survey.293 Can Julian’s 
unwarranted prejudice against this claim be anymore self-evident?  

The claim was ultimately adjudicated by the Court of Private Land Claims where the 
United States Attorney for the Court of Private Land Claims enlisted all of Julian’s arguments in 
addition to asserting, under the auspices of the Hayes decision, that the Governor did not at the 
time of the grant have the authority to make it. The Court agreed with the government’s 
arguments and when the claim was appealed to the Supreme Court, that body ruled that the 
inclusion of the Vallecito de Lovato grant as a boundary of the Petaca grant was insufficient 
evidence of the legitimacy of the claim. 

The final claim that Julian singled out for special consideration in his Land Stealing 
article is the Bernabé M. Monaño or the Nuesta Señora de la Luz, San Fernando y San Blas, as it 
was better known. Of this grant he said, “The grant of Bernabé M. Montaño and others [the grant 
was made to Montaño and eleven other heads of households] was recommended for confirmation 
by the Surveyor-General for seven square leagues, or nearly 31,000 acres, and is believed to be 
valid to that extent; but the tract as surveyed, is nine miles from east to west, and twenty-two 
miles from north to south, covering 151,055 acres, or about 241 square miles. The whole of this 
tract is appropriated to the uses of private greed, and withheld from actual settlers.”294 While 
Julian focused his attention on the extent of the survey (which clearly was exaggerated) in his 
article, he failed to mention that his full review of the claim for the General Land Office 
astoundingly contradicted his previous assertion that title to the common lands of a community 
grant did not vest in the community. Although he tried to offset this contradiction by suggesting 
that “I consider this case a peculiar one,”295 he conceded all the points previously made in this 
critique substantiating the conclusion that title to the common lands of a community grant did in 
fact vest in the residents of that grant. 

This grant has a very long and complicated history. Some time before 21 October 1753, 
Bernabé M. Montaño and eleven other residents of Albuquerque petitioned Governor Tomas 
Velez Cachupin for a tract of land on the Rio Puerco approximately twenty miles west 
Albuquerque. On 21 October 1753, Governor Velez Cachupin directed Alcalde Antonio Baca to 
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report to him regarding whether it was practical to farm and ranch the designated area and if so 
how many families it would support.296  

Following Baca’s favorable report on 2 November 1753, the Governor made the 
concession on 25 November and ordered Baca to place the grantees in possession and allot the 
cultivatable lands among them. The Governor also included the provision “That the pastures, 
woods, and watering places are to be in common, and that the families only to whom the grain 
growing land may be measured and marked off, will have legal title to such tracts particular so 
assigned.297 

On 11 December 1753 the alcalde placed the grantees in possession of the tract and 
designated the exterior boundaries of the grant. Presumably because it was the dead of winter the 
grantees did not take up immediate residence. So on 11 March 1754 Baca assembled the grantees 
at the tract, laid out the residential fortress, allotted the agricultural lands, and ordered them to 
take up residence on the tract within two months under penalty of forfeiture. The Governor 
approved the possession on 28 March and directed the alcalde to deliver a testimonio of the grant 
papers to the claimants for their protection.298  

Probably because of the ongoing hostilities of nomadic tribes, the grantees did not 
actually take up residence on the grant until January of 1759, at which point they felt it was 
necessary to petition Governor Francisco Antonio Marin del Valle for revalidation of the 
concession. On 18 January 1759 the Governor assembled the grantees to ask them if they were 
now prepared to establish a town as required by the royal laws. The grantees responded they 
would comply with all regulations and the Governor reconstituted the grant. 299 

Following the establishment of the Town of Nuestra Señora de la Luz, San Fernando y 
San Blas, two other grants were requested in 1768 and 1769 in the same area and the Nuestra 
Señora de la Luz grantees were summoned to produce their testimonio in order to establish 
whether the proposed grants would encroach upon their grant. On both occasions the presiding 
official found that the Nuestra Señora de la Luz grantees had illegally altered their testimonio to 
enlarge the boundaries of the grant. Following a confession by one of the grantees and a 
reprimand by the government, the Governor reestablished the official boundaries of the grant as 
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a rectangle, three and a half leagues in length and two leagues in width, which was not 
prejudiced by the new grants.300  

Then, on 31 May, 1770, the Nuestra Señora de la Luz grantees, finding that they had 
insufficient water, after unsuccessfully attempting to dig five wells, requested an addition to their 
grant that included a perennial water supply. In response to the request, Governor Mendinueta 
made a concession of a neighboring tract of land that bordered the Rio Puerco and directed 
Alcalde Bernabé Montaño to place the residents in possession and distribute agricultural 
allotments to the established residents as well as two new settlers. Mendinueta formally approved 
the act of possession on 13 March 1772 and thereafter the grantees remained in continuous 
possession of both tracts until 1785 when increased attacks by nomadic tribes made residence 
impossible. The tracts were resettled by the heirs of the original grantees in 1866 and the 
communities of San Ignacio, Duran, San Francisco and La Cueva, with a population of 
approximately 250, were established. 301 

On 25 May 1869 a lawyer representing the heirs of the original grantees petitioned 
Surveyor General, T. Rush Spencer, for confirmation of their claim. For unknown reasons the 
petition included only the original tract and omitted the additional tract granted in 1770. On 15 
November 1870 Spencer recommended the approval of the claim with the boundaries outlined 
by Governor Mendinueta in 1769 encompassing seven square leagues or 30,996 acres. 302 

However, when an 1877 preliminary survey that purported to conform to the actual 
geographic boundary calls in the act of possession was undertaken, it was found to contain 
151,096.9 acres and significantly overlapped the neighboring Atrisco grant, whose residents 
waited until 1886 to protest. Thus, Surveyor General Julian was ordered by the Commissioner of 
the General Land Office to reexamine the claim and report on his findings.303 

Julian began his review by acknowledging the grant papers “found in the archive 
received by the United States from the Mexican Government, being a copy of the original [1753] 
grant papers, authenticated by the Governor in 1759 [Mendinueta’s revalidation of the original 
grant]” are “believed to be genuine.” He then noted that the granting decree stipulated “That the 
pastures, woods and watering places are to be in common, and that the families only to whom the 
grain growing land may be measured and marked off, will have legal title to such particular 
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tracts so assigned.” He also noted that the act of possession, after outlining the exterior 
boundaries of the tract, further stipulated “under which boundaries are included all the twelve 
parties grantees, upon said grain growing land, the surplus of land as expressed in the grant to 
remain free for the pasturage of the said settlement.”304 

Julian then asked the question, “ . . . does this language convey the fee [title] to all the 
lands, agricultural, pasturable, and woodlands, or was the fee only conveyed in the tillable land 
assigned to the grantees?” In answer to this question, Julian, responded that the tillable land only 
amounted to about sixty-three acres, and he suggested, “It is known as a matter of public history 
that at the date of the grant . . . the settlement . . . was greatly exposed to the ravages of the 
hostile Indians. Under this state of facts, is it supposable that these persons would undergo the 
necessary privations and hardships, and incur the expense and perform the labor necessary to 
construct houses, ditches etc. to enable them to live upon and cultivate their land, if they were 
only to receive title to five acres and a fraction to each family? Such a conclusion is certainly not 
reasonable, when it is considered that land in this country at that date was held to be of little 
value. The Governor, it seems, regarded the raising of animals of as much importance as 
agriculture . . . . The reasonable construction of the language used, when viewed in the light of 
the existing facts and circumstances, would seem to be, that the house lots and farming land were 
to held in severalty by those to whom they were assigned, and that the other lands were to be 
held in equal portions jointly, but in fee by all the grantees.”305 

Now contrast that statement with his annual report to the General Land Office regarding 
the San Miguel del Vado grant, whose exterior boundaries included approximately 315,000 acres 
and which was made in an equally hazardous area in 1794: “[I]t was not the practice of the 
Spanish government to make grants of large tracts of land at the date of this concession. I find 
upon examining the allotments that the whole area to which title was given to the fifty-eight 
persons was 61 acres, being a house and a garden lot for each. The cultivable and grazing lands 
were common. I have recommended confirmation to the extent only of the land reduced by 
grantees to their actual use and occupancy to be ascertained by additional evidence and 
survey.”306 In other words, he believed in the case of San Miguel del Vado that it was perfectly 
reasonable for the grantees to risk their lives and expend their labor for a fraction over one acre 
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per family despite the fact that the Governor specifically ordered the alcalde “to execute said 
grant as requested by the petitioners so that they, their children, and successors may have, hold 
and possess the same in the name of His Majesty . . . .”307 Moreover, the alcalde, in the act of 
possession, specifically noted that the pastures and watering places were to be held in common 
and that the possession was “without prejudice to the royal interest or that of any third party 
(emphasis added; Spanish: ‘sin perjuicio de su real aver ni el de tersero’).”308 In fact, as I have 
repeatedly documented, Julian advocated limiting all other community grants recommended for 
confirmation by his predecessors that he believed were valid strictly to their agricultural 
allotments despite similar language in many of the granting decrees. This sudden and 
inexplicable change of policy, I believe, is strong evidence of Julian’s misunderstanding of 
Spanish and Mexican law and contentious personality.  

Finally, Julian discussed the extent of the grant, considering only the original concession 
because the petition for confirmation contained no reference to the 1770 supplemental grant. 
Julian noted that the 1769 revalidation of the grant contained reference to the attempted fraud 
committed by one of the grantees and the Governor’s specific reference to the distances between 
boundaries found in the government’s copy of the expediente. From that archival document and 
an on-the-ground investigation conducted by his assistant William Tipton, Julian concluded, as 
had his predecessor Spencer, that the original concession included seven square leagues or 
approximately 31,000 acres. He therefore recommended confirmation of the grant to that extent. 
309 

Congress, as it had with all Surveyor General recommendations post 1879, failed to act 
on the claim and in 1892 Charles W. Lewis, who in the mean time had purchased the interests of 
the heirs to the grant (another example of the rightful owners not being able to afford to pursue 
their claim), filed a suit on 5 March 1872 in the Court of Private Land Claims seeking the 
confirmation of both the original grant and the 1770 supplemental grant. In response the 
government answered that the granting officers did not have the authority to make the 
concessions, that the grantees had failed to meet the conditions of the grant, and that the grant 
had been abandoned prior to the cession from Mexico to the United States.310 
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The Court, however, determined the grant was complete, its terms had been met prior to 
its abandonment, and that the abandonment was justified. It therefore confirmed both the original 
and supplemental concessions.311  

Both the government and the owner of the grant then proceeded to contest the extent of 
the concessions and it was two years after the confirmation that a survey was finally undertaken, 
which was then contested by the owner. In the end, the survey of both tracts included 44,070.6 
acres, most of which was subsequently acquired by the government and incorporated into the 
neighboring Laguna Pueblo grant.312 

In total, I have summarized and critiqued sixteen claims that Julian examined, which had 
previously been recommended for confirmation by his predecessors. Of those sixteen (Cañon de 
Pedernales, Las Encinas, Cañada Ancha, Cañon de Chama, Las Vegas, San Miguel del Vado, 
Estancia, Ignacio Chavez, Socorro, Bernardo Miera y Pacheco and Padilla, Cañada de Cochiti, 
San Joaquin del Nacimiento, José Sutton, Arroyo de Lorenzo, Vallecito de Lovato, and Bernabé 
M. Montaño) Julian recommended the total rejection of eleven (Cañon de Pedernales, Las 
Encinas, Cañada Ancha, Estancia, Ignacio Chavez, Bernardo Miera y Pacheco and Padilla, 
Cañada de Cochiti, San Joaquin del Nacimiento, José Sutton, Arroyo de Lorenzo, and Vallecito 
de Lovato) and drastically and unwarrantably reducing four (Cañon de Chama, Las Vegas, San 
Miguel del Vado, and Socorro) to their agricultural and residential allotments only. Of the eleven 
he rejected outright, I believe I have demonstrated that he was completely correct only in the 
case of the José Sutton. Regarding two of the other grants he recommended for rejection, Cañada 
Ancha, and Miera y Pacheco and Padilla, I agreed with Julian that their preliminary surveys had 
been exaggerated but demonstrated that they were otherwise valid claims. As for divesting 
community grants of their common lands, I believe I demonstrated that neither Spanish nor 
Mexican law or customary usage supported that theory. Finally, there is the “peculiar” Bernabé 
M. Montaño claim that I believe Julian was partially correct in assessing: the preliminary survey 
was exaggerated as he asserted, but his reasons for supporting the confirmation of the more 
limited claim, including the common lands, completely contradicted his theory that title to the 
unalloted common lands did not vest in the community, which he had used to rationalize the 
drastic reduction of the Cañon de Chama, Las Vegas, San Miguel del Vado, and Socorro claims.  

By this accounting, Julian was completely correct in only 12.5 percent of the cases and 
partially correct in 19 percent. Bearing in mind that Julian felt these were the most egregious 
examples of several dozen claims previously recommended for confirmation by his predecessors, 
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which he reexamined, it is apparent his denunciations of these claims was factually biased and 
rhetorically exaggerated. Ironically, Julian had famously declared that 90 percent of all land 
entries in New Mexico were fraudulent.313  

These statistics also contradict historian Victor Westphall’s assertion, quoted on page one 
of this article, that Julian “exhibited an understanding of the Spanish system of land tenure.” In 
fact, he neither possessed a sound understanding of Spanish and Mexican land law and 
traditional usage, nor did he make an effort to acquire one. He relied entirely on his own biased 
and unsubstantiated interpretations of those laws and usages and the equally biased 
interpretations of the American courts that preceded his tenure as surveyor general.   

All this, of course, was in keeping with Julian’s history of portraying himself as the only 
honest and rational man in a den of thieves. As one of the champions of the Homestead Act he 
never missed an opportunity to promote himself as a crusader for the “landless poor,” while 
politically he tried to demonstrate that the Cleveland Administration was making a sincere effort 
to reform the corrupt land policies of the previous Republican Administrations, neither of which 
was true. As Julian’s biographer Patrick Riddleberger has pointed out, “[For Julian] stimulation 
often came more from hatred of his enemies, real or supposed, than from social and economic 
needs.”314 He was constantly tilting at windmills, a malicious and decidedly unchivalrous Don 
Quixote.  

Most importantly, as previously noted, Julian failed to acknowledge or even recognize 
that the policy he instituted of “construing these grants strictly against the grantee and devolving 
upon him the burden of establishing his claim by affirmative proofs,”315 thus making the 
adjudication process adversarial, had the exact opposite effect he claimed he intended. It drove 
legitimate Mexican claimants (illiterate, Spanish speaking, subsistence farmers and ranchers) 
into the clutches of predatory lawyers and land speculators who perpetrated the fraud, corruption, 
and monopolization of the public domain he so self-righteously denounced. It also, as previously 
touched upon, violated the terms of the Treaty of Guadalupe Hidalgo that the claimants would 
not be subject to any charge whatsoever in pursuing the claims.   

But Julian was clearly not concerned about protecting the rights of legitimate Mexican 
claimants who he believed were an inferior race like the emancipated slaves he sought to 
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colonize in Haiti after the Civil War. In personal journal entries from his New Mexico years 
Julian referred to the “stagnation of the natives” and the “prevailing tendency here to degenerate 
into barbarism.” He referred to New Mexican homes as “the piles of mud in which the people of 
Santa Fe are domiciled” and dismissed the entire Territory suggesting, “There is no future for 
this country [New Mexico] in sight, and nothing in fact to keep any civilized man here but the 
climate.”316 His contempt for the legitimate owners of these grants was palpable.   

Rather than concentrating his efforts on implementing the terms of the Treaty of 
Guadalupe Hidalgo and the Act of 1854, he obviously felt his job was to prepare the way for 
Anglo settlement and resource exploitation. He concluded the Land Stealing article by saying, 
“Small land-holdings, thrifty tillage, and compact settlement will supersede great monopolies, 
slovenly agriculture and industrial stagnation. The influx of an intelligent and enterprising 
[Anglo capitalist] population will insure the development of the vast mineral wealth of the 
Territory, as well as the settlement of her lands . . . .”317 

Even in this purpose, however, he was unrealistic and ineffectual. As historian R. Hal 
Williams has documented, “ ‘the landless poor’ made little progress under Julian’s tutelage in 
New Mexico. The census reports of 1890 and 1900 reveal the average size of New Mexico farms 
actually increased significantly during this period, and the territory’s land system, contrary to 
Julian’s intentions, continued to be dominated by large agricultural units.”318 To give an even 
more graphic accounting of the disposition of the public domain in New Mexico during this 
period the reader should bear in mind that through 1891 only 622,684 acres had been granted in 
New Mexico under all the public lands acts including the Homestead Act,319 and through the 
entire tenure of the Court of Private Land Claims, which adjudicated 282 land claims including 
over 20,000,000 acres only 1,934,986 acres were confirmed.320 Compare that with the 3,590,281 
acres granted in New Mexico to the Atlantic and Pacific Railroad321 alone and you have some 
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idea of the effect of Julian’s efforts to implement a more equitable public lands policy as well as 
whose interests the government really represented. Moreover, the government’s domestic 
imperialism was not limited to the dispossession of Mexicans. During this same period (1887) 
Congress, with the full support of the Cleveland Administration, implemented the Dawes Act 
that over the course of just thirteen years (1887-1900) reduced Native American land holdings 
from 140 million acres to just 78 million acres and made the surplus available for Anglo 
settlement and capitalist exploitation. 

The question remains: Was Julian a colonial bureaucrat? I believe the answer is he was 
too self-absorbed, delusional, and vindictive to consistently represent any ideology but his own 
perverse form of Calvinist Jeffersonianism. His bombastic denunciations of legitimate claims 
and his unsubstantiated legal theories regarding Spanish and Mexican law and usage did, 
however, pave the way for United States Attorney Matthew G. Reynolds who continued Julian’s 
crusade when Congress created the Court of Private Land Claims in 1891 and was, as I have 
previously noted, an uncompromising colonial bureaucrat who did not hesitate to resort to legal 
technicalities and chicanery to defeat or reduce all claims that came before that Court and the 
Supreme Court. 

With Cleveland’s defeat in the election of 1888 Julian’s patronage job was abruptly 
terminated. By the end of his tenure as surveyor general Julian said, “the way [was] open at last 
for a final escape from this God-forsaken land.”322 By the same token, the Territory’s leading 
paper, The Daily New Mexican, declared, “Everybody wore a smile this morning . . . all on the 
account of the news of Julian’s removal.”323 
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